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COME NOW the Plaintiffs and file this Memorandum in Support of Plaintiffs’ Motion for

Award of Attorneys Fees and Reimbursement of Costs and Award of Incentive Fee requesting this

Court for an award of $6,450,000 for attorneys’ fees and $125,000 in costs for services rendered in

successfully obtaining a common benefit settlement for the class in the above referenced matter. 

Plaintiffs also request approval of $12,500 in incentive fees to the named class representatives in the

consolidated federal actions and some of the Jackson County Chancery Court actions.

I. BACKGROUND OF CASE AND COUNSELS’ EFFORTS ON BEHALF OF
THE CLASS

The settlement of this matter1 is the culmination of lengthy and hard fought litigation,

mediation, and negotiation regarding Singing River Health System’s (“SRHS”) failure to make

actuarially determined Annual Required Contributions (“ARC”) to the Singing River Health System

Employees’ Retirement Plan and Trust (“Plan” or “Trust”) between 2009 and 2014.  Over 3,000

current and former employees of SRHS were affected by SRHS’s failure to contribute to the Trust. 

SRHS’s failure to contribute to the Trust was challenged by the filing of the initial Complaint in

Jones, et al v. Singing River Health Services Foundation, et al., Case No. 1:14-cv-447-LG-RHW

on December 11, 2014 (Doc. No.1), which was later consolidated with Cobb, et al. v. Singing River

Health System, et al., Case No. 1:15-cv-1-LG-RHW and Lowe v. Singing River Health System, et

al., Case No. 1:15-cv-44-LG-RHW.   Parallel state court cases have also proceeded in the Jackson

County Chancery Court, including: (1) Donna B. Broun, et al. v. SRHS, et al., Chancery Court Case

No. 2015-0027-MLF (filed on January 12, 2015); and (2) Virginia Lay v. SRHS, et al., Chancery

Court Cause No. 2015-0060-NH (filed on January 20, 2015).  

1The Settlement Agreement in its entirety is attached as Exhibit 1. 
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The Defendants  denied all of the material allegations in the complaint, which began very

complex and hard fought litigation regarding the Defendants’ actions and the harm that they caused. 

Less than two weeks after filing the Jones complaint, Plaintiffs' counsel put an end to the

chaotic and unpredictable series of repetitive temporary restraining orders filed in the Jackson

County Chancery Court (each removed to and subsequently remanded by this Court) by negotiating

an Agreement to Ninety Day Stay with SRHS  that required, during the pendency of the stay: (1) that

the Trust would continue to pay all retirees and other beneficiaries as set forth in the Plan; (2) that

the three percent (3%) deduction to active employees' pay would be eliminated; (3) that all relevant

documents would be preserved; (4) that the Plan would not be terminated or dissolved; (5) that no

further action would be taken to affect the operation or status of the Plan; and (6) that allowed for

the possible extension of the agreed upon stay.  (Doc. No. 20).  This agreement effectively

prohibited Defendants from taking adverse action with respect to the Plan at issue during the

pendency of the stay.  See Affidavit of Jim Reeves, at ¶ 6, attached as Exhibit 2.2  

Following the expiration of the stay, Plaintiffs’ counsel helped to secure a vote on the

reversal of the proposed termination of the Plan by SRHS, which was memorialized in an SRHS

Board of Trustees Resolution dated March 25, 2015.  As a result of these efforts, during the

pendency of this litigation, not a single SRHS retiree has missed a pension payment or has received

less than what the current terms of the Plan require.  See Affidavit of Jim Reeves, at ¶ 6, attached

as Exhibit 2.

2 Co-lead class counsel Steven Nicholas has also submitted an affidavit, attached as
Exhibit 6, but to the extent that it is identical to that of the affidavit of Jim Reeves, it is not
specifically cited in the text of this brief.  
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Shortly after negotiating the stay, Jones Plaintiffs’ counsel negotiated an informal expedited

discovery management plan, which hastened the production of thousands of pages of critical

documents necessary for a complete understanding of SRHS’s current financial position and

confirmation of its failure to make the annual required contributions to the Plan between 2009 and

2014.  See Affidavit of Jim Reeves, at ¶ 7, attached as Exhibit 2.

The settlement of this matter did not occur until there was a significant investigation into

the practices of SRHS with respect to the alleged loss.  As the Court is aware, parallel

proceedings were undertaken in the state court involving this matter.  Through that process,

depositions were taken and thousands of pages of documents were produced.  Those documents

were reviewed by both Plaintiffs’ counsel and, where appropriate, counsels’ outside experts. 

Additionally, the plan documents were thoroughly reviewed and analyzed to determine the

relative rights of the parties under those documents.  See Affidavit of Jim Reeves, at ¶ 8, attached

as Exhibit 2.

In the spring of 2015, Jones Plaintiffs’ counsel negotiated with the Singing River

Defendants an agreement related to the proposed appointment of a Special Master in the federal

litigation for the purpose of expediting discovery and working toward a fair and efficient

resolution of the matter.  (Doc. No. 100).  On May 10, 2015, this Court entered an order taking

the parties’ Emergency Motion for Appointment of Special Master under advisement, and

instead appointing former Chief United States Bankruptcy Judge for the Northern District of

Mississippi, David M. Houston, to serve as a Court appointed mediator pursuant to 28 U.S.C. §

651 and L.U. Civ. R. 83.7 (Doc. No. 102).3 

3 Judge Houston served as the United States Bankruptcy Judge for the Northern District of Mississippi for 30 years. 
He retired from that position in 2013.  Prior to assuming the bench, he was a partner for 11 years in the Aberdeen,
Mississippi, law firm of Houston, Chamberlain and Houston.  He served as a Special Agent with the Federal Bureau
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Beginning in early June 2015 and continuing through August 2015, SRHS produced

6,397 documents totaling 179,093 pages and it facilitated the production of over 15,000 pages of

related documents from the Jackson County Board of Supervisors.  Depositions of Michael

Crews, the former Chief Financial Officer of SRHS, and Morris Strickland, a member of the

SRHS Board Trustees (2008-2015) were taken in June and July 2015, respectively.   On July 23,

2015, the undersigned filed a Motion for Declaratory Judgment in the Lay matter in the Jackson

County Chancery Court, asking the Court to hold as a matter of law that SRHS owed a debt to

the Trust.  See Affidavit of Jim Reeves, at ¶ 9, attached as Exhibit 2.

The parties conducted initial mediation sessions under the guidance of Judge

Houston on July 29 and 30, 2015.  Affidavit of Jim Reeves, at ¶ 10, attached as Exhibit 2. 

On August 20, 2015, less than a year after the Complaint was filed, the Jackson County

Chancery Court held SRHS owed a debt to the Trust as a matter of law.  See Affidavit of Jim

Reeves, at ¶ 9, attached as Exhibit 2.  The parties mediated the case again on September 23

and 24, 2015.  A final mediation session was held on December 17, 2015.  See Affidavit of Jim

Reeves, at ¶10, attached as Exhibit 2.  

The settlement of this matter is the product of vigorous negotiations that were conducted

with the aid of the Court-appointed mediator, the Honorable David Houston, over the course of

the last year.  The negotiations were complicated because they involved not only the Singing

River defendants and certain individual Trustee defendants, but also Jackson County (which has

not been named as a party in this litigation).  The negotiations were further complicated by the

of Investigation (FBI) in Washington, D.C., Tampa, Florida, and New York City.  His practice is focused on
commercial transactions, commercial litigation, bankruptcy, and creditors’ rights.  Judge Houston received his
Bachelor’s degree in accounting from the University of Mississippi in 1966 and his Juris Doctor from the same
institution in 1969.   Judge Houston currently practices with the law firm of Mitchell McNutt & Sams. 
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fact that the ultimate settlement involves, among other things: (a) the installation of a Special

Fiduciary to manage the pension plan; (b) the oversight of the pension plan by the Jackson

County Chancery Court; and (c) the ongoing administration of the settlement in both state and

federal courts.  See Affidavit of Jim Reeves, at ¶ 11, attached as Exhibit 2.  

At all times, the negotiations were both professional and hard fought.  At no time was

there any attempt to prejudice one group over another.  The settlement specifically calls for any

adjustments or modifications of the Plan to be made pursuant to the recommendation of a Special

Fiduciary and the oversight authority of the Jackson County Chancery Court with 60 days’

notice to class members and an opportunity to be heard.  See  Affidavit of Jim Reeves, at ¶ 12,

attached as Exhibit 2.  

Further, there were no negotiations that created a conflict between the class and the

payment of attorneys’ fees.  The goal of Plaintiffs’ counsel was to negotiate an amount for

the class that equaled our calculation of 100% of the present value of the annual required

contributions that should have been made to the Trust by SRHS between 2009 and 2014. 

The settlement, as agreed, provides that relief.  The parties agreed that attorneys’ fees were

to be paid on top of the refund of the missed payments to the Trust so that the class would

not be not burdened with the payment of fees.  See  Affidavit of Jim Reeves, at ¶ 13,

attached as Exhibit 2.  

A number of systemic changes to SRHS leadership were also part of the negotiations and

are included in the non-monetary benefits that this Settlement provides to Class Members. 

Plaintiffs’ counsel negotiated the resignation of a majority of the Board of Trustees who were

serving at the time that SRHS failed to make its annual required contributions to the Trust.
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Affidavit of Jim Reeves, at ¶ 14, attached as Exhibit 2.  Moreover, Plaintiffs’ counsel

participated in the negotiations that resulted in Jackson County agreeing to pay $13,600,000 to

SRHS for the purpose of supporting indigent care and preventing bond default.  None of that

money may be used to pay attorneys’ fees in this matter.  Affidavit of Jim Reeves, at ¶ 14,

attached as Exhibit 2. Additionally, Jackson County agreed to hire a Turnaround Firm dedicated

to improving the performance, efficiency, and economics of ongoing SRHS operations, the

purpose of which is to help ensure the long-term financial stability of SRHS.  Affidavit of Jim

Reeves, at ¶ 14, attached as Exhibit 2. 

The proposed settlement of this case came only after multiple depositions, the filing of

hundreds of pleadings between this Court and the Chancery Court, the review of over 200,000

pages of documents, the involvement of multiple experts, five formal mediation days conducted

over the course of six months by a court-appointed mediator, and additional negotiations

conducted throughout that time period.  Since the settlement was reached, Virginia Lay and her

counsel (also counsel for the Jones Plaintiffs) have filed three responses to pleadings filed in the

Mississippi Supreme Court related to issues that have arisen in the parallel state proceedings. 

This settlement was reached and proposed after lengthy formal and informal discovery. 

Numerous consulting experts were retained to thoroughly and independently examine and

evaluate thousands of financial documents produced in this case.   Affidavit of Jim Reeves, at ¶

15, attached as Exhibit 2. 

The parties reached a settlement that requires SRHS to pay $149,950,000 (plus a

negotiated amount of attorneys’ fees) to the Trust over time for the benefit of Class Members. 

The $149,950,000 payment to the Trust is equivalent to Jones Plaintiffs’ Counsels’ calculation of
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the value of the annual required contributions that SRHS failed to make between 2009 and 2014. 

If this Settlement Agreement is approved: (1) the Class Members will be returned to the same

position in which they would have been had SRHS made all of the annual required contributions

to the Trust between 2009 and 2014; and (2) the negotiated amount of the attorneys’ fees of

$6,450,000 and expenses of $125,000 will be paid by SRHS in addition to the $149,950,000 that

is required to fully refund the missed annual required contributions to the Trust.  Affidavit of Jim

Reeves, at ¶ 16, attached as Exhibit 2.

Thus, substantial benefits are available to each class member.  As such, this matter is a

common benefit settlement, and counsel fees should be awarded accordingly.

II. THIS IS A COMMON BENEFIT SETTLEMENT AND COUNSEL IS
ENTITLED TO A PERCENTAGE OF THE FUND

A district court’s award of attorneys’ fees will be reviewed for abuse of discretion. 

Union Asset Management Holding A.G. v. Dell, Inc., 669 F.3d 632, 642 (5th Cir. 2012).    In

evaluating an award of attorneys’ fees, an appellate court will determine whether “the record

clearly indicates that the district court has utilized the Johnson [v. Georgia Highway Express,

Inc., 488 F.2d 714 (5th Cir. 1974)] framework as the basis of its analysis, has not proceeded in a

summary fashion, and has arrived at an amount that can be said to be just compensation.”  Union

Asset Management Holding A.G. v. Dell, Inc., 669 F.3d 632, 642 (5th Cir. 2012).   Given the

complexities inherent in all class litigation, trial courts are given great latitude in formulating

attorneys’ fee awards subject only to the necessity of explaining their reasoning so that appellate

review can be meaningful.  Barber v. Kimbrell’s, Inc., 577 F.2d 216, 226 (4th Cir. 1978); Waters

v. International Precious Metals Corp., 190 F.3d 1291, 1293 (11th Cir. 1999). 
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A. Common Benefit Doctrine

As a general proposition, attorneys’ fees are awarded to class counsel through the court’s

traditional and inherent equity powers where the action has bestowed a common benefit on the

class.  The common benefit doctrine is based on a long line of United States Supreme Court

cases, including Mills v. Electric Auto Lite Co., 396 U.S. 375 (1970).

 While the general American rule is that attorneys’ fees are
not ordinarily recoverable as costs, both the courts and Congress
have developed exceptions to this rule for situations in which
overriding considerations indicate the need for such a recovery.  A
primary judge-created exception has been to award expenses
where a plaintiff has successfully maintained a suit, usually on
behalf of a class, that benefits a group of others in the same
manner as himself.  See Fleischmann Corp. v. Maier Brewing Co.,
386 U.S., at 718-719, 87 S. Ct. at 1407.  To allow the others to
obtain full benefit from the plaintiff’s efforts without contributing
equally to the litigation expenses would be to enrich the others
unjustly at the plaintiff’s expense.  This suit presents such a
situation.

*     *     *

The fact that this suit has not yet produced and may never
produce, a monetary recovery from which the fees could be paid does
not preclude an award based on this rationale.  Although the earliest
cases recognizing a right to reimbursement involved litigation that
had produced or preserved a ‘common fund’ for the benefit of a
group, nothing in these cases indicates that the suit must actually
bring money into the court as a prerequisite to the court’s power to
order reimbursement or expenses.

*     *     *

Other cases have departed further from the traditional metes
and bounds of the doctrine, to permit reimbursement in cases where
the litigation has conferred a substantial benefit on the members of an
ascertainable class, and where the court’s jurisdiction over the subject 
matter of the suit makes possible an award that will operate to spread
the costs proportionately among them.
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Mills, 365 U.S. at 391-94.  The Mills holding was reaffirmed by the Supreme Court in Hall v. Cole,

412 U.S. 1, 6 (1973), and in Alyeska Pipeline Serv. Co. v. Wilderness Soc., 421 U.S. 240 (1975),

abrogated by statute on other grounds as stated in Blue Skies Alliance v. Texas Com’n on Environ.

Quality, 265 Fed. Appx. 203, 206 (5th Cir. 2008).

B. The Percentage Method Is the Best Method For Calculating Attorneys’ Fees In
This Case

“In common fund cases, courts typically use one of two methods for calculating attorneys'

fees: (1) the percentage method, in which the court awards fees as a reasonable percentage of the

common fund; or (2) the lodestar method, in which the court computes fees by multiplying the

number of hours reasonably expended on the litigation by a reasonable hourly rate and, in its

discretion, applying an upward or downward multiplier.”  Union Asset Management, 669 F.3d at

642-43.  

Calculating attorneys’ fees as a percentage of the fund is recognized as the best method for

awarding fees in common fund cases.  In the first Supreme Court case recognizing that attorneys had

a claim to fees payable out of a common fund that had been created through their efforts, a fee was

awarded based upon a percentage of the fund recovered for the class. Central R.R. v. Pettus, 113

U.S. 116, 127-28 (1885). From the time of the Pettus decision in 1885 until 1973, fee awards granted

pursuant to the common fund exception were typically computed as a percentage of the fund.  Court

Awarded Attorney Fees, Report of the Third Circuit Task Force, October 8, 1985 (Arthur R. Miller,

Reporter), 108 F.R.D. 237, 242 (1985) (the “Task Force Report”).

In 1974, the Fifth Circuit in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th

Cir.1974), adopted a twelve-factor method of determining court-awarded attorneys’ fees. Johnson
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was a statutory fee award case pursuant to 42 U.S.C. § 1988 and not a common fund case.   Despite

this important distinction, the Johnson factors have been used to set fees in common fund cases.

In 1984, the Supreme Court recognized the distinction between common fund and statutory

fee cases in Blum v. Stenson, 465 U.S. 886 (1984): “Unlike the calculation of attorney’s fees under

the common fund doctrine, where a reasonable fee is based on a percentage of the fund bestowed

on the class, a reasonable fee under § 1988 reflects the amount of attorney time reasonably expended

on the litigation.” Id. at 900 n. 16. The Supreme Court’s recognition in Blum took into account the

criticism commentators and lawmakers have leveled against the lodestar and twelve-factor methods

in common fund cases, and more particularly, against the emphasis placed by such fee computation

methods on the number of hours expended.

The most significant criticism of the using the Johnson factors to the exclusion of a

percentage of the fund is found in the Third Circuit’s 1985 Task Force Report on the method of

setting fees.  Considering the policies and rationale supporting common fund fee awards versus

statutory fee awards, the Third Circuit commissioned a task force to study the problems of

court-awarded attorneys’ fees.  Task Force Report, 108 F.R.D. at 238.  The Task Force found that

in common fund cases the measure of the recovery is the best determinant of the reasonableness and

quality of the time expended.  The Task Force further found that calculating fees based on hours

alone promoted overbilling, discouraged early resolutions, and required the courts to engage in the

difficult task of evaluating the amount and quality of time expended by various lawyers and firms. 

The Task Force recommended that all fee awards in common fund cases be awarded as a percentage

of the fund. 108 F.R.D. at 255. As the Task Force Report explains, a key element of the common

fund case is that fees are not assessed against the unsuccessful litigant (fee shifting), but rather, are
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taken from the fund or damage recovery (fee spreading). 108 F.R.D. at 250. Furthermore, in contrast

to the calculation of a statutory fee, “payable by the defendant depending on the extent of success

achieved, a common fund is itself the measure of success ... [and] represents the benchmark on

which a reasonable fee will be awarded.”  Herbert B. Newberg, Attorney Fee Awards, § 2.07 at 47

(1986). Consequently, the analysis in a common fund case focuses not on the plaintiffs’ position as

“prevailing parties,” but on a showing that the fund conferring a benefit on the class resulted from

their efforts.   Id., § 2.06 at 40. In this context, monetary results achieved predominate over all other

criteria.  Id., § 2.06 at 41.

Since the Supreme Court’s acknowledgment in Blum that common fund fee awards should

be computed as a fair percentage of the fund, courts increasingly have begun to retreat from the

Johnson approach and to endorse the percentage of the fund method. 

District courts in the Fifth Circuit regularly use the percentage method blended with a

Johnson “reasonableness check,” and other district courts in Mississippi have referred to the

percentage fee approach as the “preferred method.”  See Union Asset Management, 669 F.3d at 643

(citing Batchelder v. Kerr-McGee Corp., 246 F.Supp.2d 525, 531 (N.D. Miss. 2003) (“A percentage

fee approach, as opposed to a lodestar computation, is the preferred method for determining awards

of attorneys’ fees in common fund, or class action, cases.”).  “The majority of circuits apply a

“percentage fee” approach in common fund cases such as the one at bar, either exclusively or at the

discretion of the district court.”  In re Catfish Antitrust Litig., 939 F. Supp. 493, 499 (N.D. Miss.

1996) (citing cases). 

Numerous district courts within the Fifth Circuit have applied  a percentage fee approach to

award attorneys’ fees in common fund cases.  See In re Catfish Antitrust Litigation, 939 F. Supp.
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493 (N.D. Miss. 1996) (collecting and describing the following cases:  In re Medical Care America

Sec. Lit., Civil Action No. 3:92cv1996-J (N.D.Tex. Apr. 24, 1996) (Order and Final Judgment); In

re Prudential-Bache, 1994 WL 150742, *5 (E.D.La. April 13, 1994); In re Shell Oil, 155 F.R.D. at

573; TransAmerica Refining Corp., et al. v. Dravo Corp., et al., Civil Action No. H-88-789

(S.D.Tex. May 24, 1992) (Order granting Joint Petition for Attorneys' Fees and Expenses); In re

Middle South Util. Sec. Litig., Civ.A. No. 85-3681, 1991 WL 275769, at *1 (E.D.La. Dec. 19, 1991);

Kleinman v. Harris, Civil Action No. 3:89-CV-1869-X (N.D.Tex. June 21, 1993) (approving fee of

approximately one-third of benefit achieved of $1,170,000); In re Granada Partnerships Sec. Litig.,

MDL No. 837 (S.D.Tex. Oct. 16, 1992) (fees in the amount of 30% awarded under a pure percentage

of recovery approach); In re Lomas Fin. Corp. Sec. Litig., Civil Action No. CA-3-89-1962-G

(N.D.Tex. Jan. 28, 1992) (approving fee of almost one-third of benefit achieved of over $20

million); Rywell v. Healthvest, CA3-89-2394-H (N.D.Tex. Dec. 3, 1991) (awarding fee of 30% of

benefit achieved); Teichler v. DSC Communications Corp., CA 3-85-2005-T (N.D.Tex. Oct. 22,

1990) (plaintiffs' counsel awarded $10 million on a settlement of $30 million in securities class

action); Finkel v. Docutel/Olivetta Corp., CA3-84-0566-T (N.D.Tex. Feb. 23, 1990) (awarding fees

amounting to 33% of settlement fund)).

In 2012, the Fifth Circuit explicitly endorsed “the district courts’ continued use of the

percentage method cross-checked with the Johnson factors.”  Union Asset Management, 669 F.3d

at 643.  Thus, the percentage fee approach, cross-checked by the Johnson factors (described below),

is the method that this Court should apply in making a reasonable award of attorneys’ fees in this

case.  
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C. The 9.6% Attorney Fee Award In This Case Is Entirely Reasonable 

Next, this Court must make a determination as to what percentage to use.  In re Catfish

Antitrust Litigation, 939 F. Supp. 493 (N.D. Miss. 1996).  There is “no hard and fast rule mandating

a certain percentage of a common fund which may reasonably be rewarded as a fee, because the

amount of any fee must be determined upon the facts of each case.”   Camden I Condominium Assn.,

Inc. v. Dunkle, 946 F.2d 768, 774 (11th Cir. 1999).  Other district courts in Mississippi have held

that “the adoption of an initial benchmark percentage of 25% is most reasonable.”  In re Catfish

Antitrust Litigation, 939 F. Supp. at 501 (citing and describing the following cases: Paul, Johnson,

Alston & Hunt v. Graulty, 886 F.2d 268, 272 (9th Cir.1989) (adopting 25% benchmark); In re Shell

Oil [Refinery], 155 F.R.D. [552,] 573 [E.D. La. 1993] (noting most common fund fee awards range

between 20% and 30%); Camden I [Condominium Assn., Inc. v. Dunkle], 946 F.2d [768,] 774 [11th

Cir. 1999] (“The majority of common fund fee awards fall between 20% and 30% of the fund.”);

Bowen v. Southtrust Bank of Alabama, 760 F.Supp. 889, 899 (M.D. Ala.1991) (adopting benchmark

of 25%)).

In selecting the appropriate percentage as a fee, it is important to understand that attorneys’

fees “should be structured as an incentive for lawyers to risk achieving the highest possible benefits

for the greatest number of Class Members.”  Allapattah Servs., Inc. v. Exxon Corp., 454 F. Supp.

2d 1185, 1189 (S.D. Fla. 2006).  The fees allowed in a case must also serve the function of covering

situations where “attorneys have received no fees and litigated at substantial risk to themselves and

in the best interest of the Class.”  Id.

Given the substantial risk, expense, and success of class counsel, a fee award of $6,450,000

is entirely reasonable, particularly in comparison to the percentages awarded in other cases (see
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Section III(12), infra, for a more extensive description of these cases).  The present value of the fee

(which the parties have negotiated will be paid over time) represents 9.6% of the value of the total

class recovery4 and is far less than the presumptively reasonable amount found in In re Catfish

Antitrust Litigation.  Moreover, it is not even being paid out of the money necessary to refund the

missed annual required contributions, but is instead being paid by the defendants in addition to it. 

As such, the requested fee is reasonable and is further justified after employing the Johnson factors

discussed below.5

III. THE REQUESTED FEES ARE REASONABLE UNDER THE RELEVANT
JOHNSON FACTORS

In Union Asset Management, the Fifth Circuit held that when setting fee awards, a district

court should consider the factors set out in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714

(5th Cir. 1974), superseded by statute in the bankruptcy context as recognized in In re Meronk, 249

B.R. 208 (9th Cir. 2000).  The Johnson court adopted twelve factors in determining the

reasonableness of court awarded fees.  The Fifth Circuit expressly permitted fees to be enhanced or

multiplied to arrive at a final fee.  The factors are:

4 The value of the future payments to the Trust, less attorneys’ fees, is $55,950,876.  The
present value of the attorneys’ fees is $5,944,745.  The attorneys’ fees are therefore 9.6% of the
total class recovery and are being paid on top of – and not out of – the money necessary to
refund the missed annual required contributions.  See Affidavit of Allen Carroll, at ¶ 6, attached
as Exhibit 3.  Plaintiffs have also included the affidavit of Stacy Cummings as Exhibit 7, but to
the extent that it is identical to that of the affidavit of Allen Carroll, it is not specifically cited in
the text of this brief.  

5 Further, it is appropriate for the Court to award a percentage of the fund to class counsel
to be divided among them pursuant to their agreement.  The attorneys for the class are capable of
making their own equitable division.  In re MRRM, P.A., 404 F.3d 863, 870 (4th Cir. 2005); see
also Longden v. Sunderman, 979 F.2d 1095 (5th Cir. 1992); Six Mexican Workers v. Arizona
Citrus Growers, 904 F.2d 1301 (9th Cir. 1990); In re Catfish Antitrust Litigation, 939 F. Supp.
493 (N.D. Miss. 1996); In re Ampicillin Antitrust Litigation, 81 F.R.D. 395, 400 (D. D.C. 1978).
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(1) The time and labor required;

(2) The novelty and difficulty of the questions involved;

(3) The skill required to form the legal service properly;

(4) The preclusion of other employment by the attorney due to the acceptance of the
case;

(5) The customary fee;

(6) Whether the fee is fixed or contingent;

(7) The time limitations imposed by the client or the circumstances;

(8) The amount involved and the results obtained;

(9) The experience, reputation and ability of the attorney;

(10) The undesirability of the case;

(11) The nature and length that the professional relationship with the client;

(12) Awards in similar cases.

Johnson, 488 F.2d at 717-19.

1. Time and Labor Required

i. A Cross-Check Is Fundamentally Different from a Lodestar Analysis

Some courts have found it helpful to conduct a lodestar check on the requested fees to gauge

the reasonableness of the awarded percentage based on the time spent on the matter.  The lodestar

analysis should not be substituted for the percentage of the fund analysis.  The lodestar analysis is

used to make sure the percentage selected is not too high or too low.  In re Heartland Payment Sys.,

Inc. Customer Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1087 (S.D. Tex. 2012).  Courts must

be “mindful of the fact that this cross-check is not to be used as a backdoor avenue of using the

lodestar method instead of the percentage of the fund method.”  In re Sunbeam Sec. Litig., 176 F.

16

Case 1:14-cv-00447-LG-RHW   Document 165   Filed 04/01/16   Page 16 of 37



Supp. 2d 1323, 1336 (S.D. Fla. 2001).   “Applying the lodestar method can be an extraordinarily

time-consuming process for a district court tasked with carefully reviewing counsel’s billing records.

Those circuits approving the lodestar cross-check have made it clear that district courts need not

scrutinize counsel’s billing records with the thoroughness required were the lodestar method applied

by itself.”  In re Heartland Payment Sys., Inc. Customer Data Sec. Breach Litig., 851 F. Supp. 2d

1040, 1087 (S.D. Tex. 2012).

Further, in conducting a lodestar cross check, the court should be mindful not to penalize

counsel who are efficient or who achieved a timely result for class members in need of immediate

relief.  “The lodestar method is merely a cross-check on the reasonableness of a percentage figure,

and it is widely recognized that the lodestar method creates incentives for counsel to expend more

hours than may be necessary on litigating a case so as to recover a reasonable fee, since the lodestar

method does not reward early settlement.”  Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1050 n. 5,

citing Camden I, 946 F.2d at 773-74.  A settlement at this stage of the litigation preserves the

maximum amount of Trust assets available for the beneficiaries while restoring those that Plaintiffs

allege SRHS should have contributed between 2009 and 2014. 

ii. Reasonable Hourly Rate

A lodestar analysis simply multiplies the number of hours spent by an attorney on the case

by a reasonable hourly rate.  A reasonable hourly rate is based on the “prevailing market rates in the

community.”  Blum v. Stenson, 465 U.S. 886, 895, 104 S.Ct. 1541, 79 L.Ed.2d 891 (1984).  In this

case, the relevant legal market for this case is the Southern District of Mississippi.  See Tollett v.

City of Kemah, 285 F.3d 357, 368 (5th Cir. 2002) (explaining that “the ‘relevant market for purposes

of determining the prevailing rate to be paid in a fee award is the community in which the district
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court sits’”) (other citations omitted). “A reasonable hourly rate for a particular community is

generally established through affidavits of other attorneys practicing there.” Watkins v. Fordice, 7

F.3d 453, 458 (5th Cir.1993); Tollett, 285 F.3d at 368.  

Reasonable hourly rates in the Southern District of Mississippi for complex, high-risk

litigation fall in the $500-$550 range.  See Affidavit of Hugh Keating, at ¶¶ 9-10, attached as Exhibit

4.  Affidavits submitted in other complex commercial cases in the Southern District of Mississippi

also support a reasonable hourly rate of $500/hour.  See Affidavit of John G. Corlew, U.S. ex rel.

Rigsby v. State Farm Fire and Cas. Co., 2014 WL 691500 (S.D. Miss. 2014), Doc. No. 1104-13,

Case No. 1:06-cv-00433-HSO-RHW, attached as Exhibit 5.   In conformance with Mr. Corlew’s

affidavit, Judge Ozerden in U.S. ex rel. Rigsby awarded fees at an hourly rate of up to $400.00 in

that case.  U.S. ex rel. Rigsby v. State Farm Fire and Cas. Co., 2014 WL 691500, *14 (S.D. Miss.

2014) (“The Court finds that $400.00 is a reasonable hourly rate in this legal community for an

attorney of Mr. Matteis’ experience, given the complexities of this case.”).

Five years ago in 2011, Judge Ozerden approved fees up to $375/hour in a case that involved

a contract with a fee-shifting provision.  Penthouse Owners Ass’n, Inc. v. Certain Underwriters at

Lloyd’s London, 1:07-cv-00568, Dkt. No. 441 (December 21, 2011).  Based on the rate of inflation,

$375/hour in 2011 would be the equivalent of $395/hour in today’s dollars.  See Affidavit of Allen

Carroll, at ¶ 7, attached as Exhibit 3.
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In 2015, in a statutory fee case6 in which the hourly rates were not disputed, Judge Jordan

approved rates of $700/hour, $400/hour, and $375/hour for attorneys involved in complex litigation. 

Rader v. Bruister, et al., 3:13-cv-01081-DPJ-FKB, Dkt. No. 518, at pages 10-11 (September 29,

2015).   In that same case, citing the 2013 National Law Journal Billing Survey, Judge Jordan

observed that the average partner rate for law firms with a presence in Mississippi was $392/hour

and the highest rate charged by those firms was, on average, $540/hour, which, although a dated

survey, is generally consistent with the other reasonable ranges outlined herein. Id. 

Based on these authorities and the evidence submitted in this case, the range of reasonable

hourly rates in the Southern District of Mississippi for high-risk, complex litigation is between $400

and $550 per hour.  

iii. Total Hours Spent On This Case

The factual and legal complexities of this case, some of which are noted above, required

counsel to expend substantial time in the pursuit of this litigation and the claims of the class.  See

Affidavit of Jim Reeves, at ¶ 17, attached as Exhibit 2.7   Class counsel made every attempt to assign

different tasks and responsibilities to various class counsel.  The overlapping and complex issues

involved in this case made it imperative that each lead class counsel be knowledgeable about the

issues of both fact and law.  Any duplication was necessitated by the overlapping issues of fact and

6 The Court in this case conducted a lodestar analysis, which is appropriate in a statutory
fee case and distinguishable from the present case, which involves a common benefit fund. 
Because the present case involves a common benefit fund, the percentage method is preferable. 
See, supra, Section II(B).

7 Of course, for the same reasons that a percentage of the fund is the better method of
determining the reasonableness of the fee, lead counsel do not represent that all of the reported
hours are “equal” in leading to the litigation and settlement of the case.  See Affidavit of Jim
Reeves, at ¶ 18, attached as Exhibit 2.
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law presented in this case, and the specific areas of expertise possessed by class counsel. 

Furthermore, most of the time expended was by a core group of attorneys.  Thus, there was little

time wasted keeping large numbers of attorneys up to date with the various issues involved. 

Paralegals were used extensively and to the maximum extent possible.  See Affidavit of Jim Reeves,

at ¶ 19, attached as Exhibit 2.  

Based on the time records maintained by the attorneys representing the class, a total of 7,813

attorney hours were reported by a total of 23 attorneys.  See Affidavit of Jim Reeves, at ¶ 20,

attached as Exhibit 2.  The time was spent over 16 months of investigating and litigating this matter. 

Counsel participated in multiple depositions, and this Court’s docket sheet indicates over 150

separate filings in this case alone.  Additionally, there was a comparable number of filings in the

parallel litigation in the Jackson County Chancery Court, including responses to three different

petitions to the Mississippi Supreme Court.  The attorney work performed was substantial by any

measure.  Class counsel utilized paralegals to manage the voluminous records produced, to

coordinate discovery,  and so forth.  A total of 722.55 hours of paralegal time has been reported on

the matter to date.  See Affidavit of Jim Reeves, at ¶ 20, attached as Exhibit 2.

The requested $6,450,000 fee is clearly reasonable, as 7,813 attorney hours would be the

equivalent of an across-the-board rate of  $331/hour for every attorney involved in the case

regardless of expertise or experience (assuming a 2.5 multiplier – see, infra, Section III(1)(iv)).8  See

See Affidavit of Jim Reeves, at ¶ 21, attached as Exhibit 2. Given that much higher hourly rates are

warranted based on the evidence, the cross-check not only supports that the percentage calculation

8 7,813 hours multiplied by $331 = $2,586,103.  When a 2.5 multiplier is used, the fee
totals $6,465,257.50 which is in excess of the requested fee in this case. 
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is reasonable, but actually shows that Plaintiffs’ counsel are accepting far less with respect to fees

than would normally be the case.  This is because it was important to the undersigned attorneys that

the missed annual required contributions between 2009 and 2014 be fully refunded to the Trust with

no portion of that money being used to pay attorneys’ fees.  In order to achieve that goal, a smaller

attorneys’ fee than would normally be warranted (and one that was paid over time) was accepted by

the undersigned. 

iv. Multiplier

If the Court were setting the fee based on time alone, class counsel would be entitled to an

enhancement based on the risks involved and the result.  The bar against contingent fee

enhancements of the lodestar does not apply in common fund cases.  Vizcaino v. Microsoft Corp.,

290 F.3d 1043, 1051 (9th Cir. 2002).  Enhancements 0.6 to 19.6 times the lodestar have been

permitted.  See Vizcaino, 290 F.3d 1043, 1051 n.6 (on lodestar cross check, multiplier of 3.75

appropriate based on extensive review of awards in similar cases).9  

An enhancement is clearly warranted in this case, as it is no ordinary case.  It is a complex

case involving more than 3,000 class members and 18 separate defendants represented by 13

different law firms.  Jackson County and its Board of Supervisors have an interest in and were

involved with the negotiations related to this case – and there was a local election while the litigation

9  See also In re Visa Check/Mastermoney Antitrust Litig., 297 F. Supp. 2d 503, 524 (E.D.
N.Y. 2003) (3.5 multiplier); In re NASDAQ Mkt.-Makers Antitrust Litig., 187 F.R.D. 465, 470
(S.D. N.Y. 1998) (awarding 14% of $4.027 billion fund, representing 3.97 multiplier); In re Xcel
Energy, Inc., 364 F. Supp. 2d 980, 998-99 (D. Minn. 2005) (awarding 25% of $80 million
settlement fund, representing 4.7 multiplier); Roberts v. Texaco, Inc., 979 F. Supp. 185, 198
(S.D. N.Y. 1997) (awarding multiplier of 5.5); In re Rite Aid Corp. Sec. Litig., 269 F. Supp. 2d
603, 611 (E.D. Pa. 2003), vacated and remanded on other grounds, 396 F.3d 294 (3rd Cir. 2005)
(awarding fee equal to multiplier of 4.07 and recognizing that “‘multipliers in this range are
fairly common’”) (citation omitted); Weiss v. Mercedes-Benz of N. Am., Inc., 899 F. Supp. 1297,
1304 (D. N.J. 1995) (awarding fee equal to multiplier of approximately 6.7).
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was pending.  Nearly $150,000,000 in contributions to the Singing River Employees Retirement

Plan and Trust was at stake.  The case garnered intense media scrutiny.  It involved complicated

state and federal constitutional claims,  arguments regarding the applicability of ERISA, novel issues

related to the Mississippi Uniform Trust Act, disputes about SRHS’s status as a governmental entity,

and challenges associated with the statute of limitations related to claims subject to the Mississippi

Tort Claims Act, among many other things.  Additionally, it involved parallel proceedings in

Jackson County Chancery Court that resulted in three rounds of briefing to the Mississippi Supreme

Court.  Recently, 150 more state cases were filed on behalf of individuals in the Jackson County

Circuit Court.  In short, this was an extremely complex commercial case that involved substantial

risk, no certainty of a successful outcome, and included the risk of a potentially insolvent primary

defendant.  This is the type of case that often drags on for half a dozen years or more. 

A 2.5 multiplier is entirely reasonable under the circumstances.     

2. Novelty and Difficulty of the Questions Involved

Large class actions involving various legal theories are inherently difficult to prosecute. 

Yates v. Mobile County Personnel Bd., 719 F.2d 1530, 1535 (11th Cir. 1983) (extremely

complicated litigation requires thorough and detailed research of almost every question involved);

Behrens v. Wometco Enters., Inc., 118 F.R.D. 534, 537 (S.D. Fla. 1988) (observing that the size of

the class, the difficult theories of liability, and the always-troublesome problems associated with

damages makes class litigation extremely complex), aff’d, 899 F.2d 21 (11th Cir. 1990).

Some of the complicated legal questions that had to be researched, analyzed, evaluated, and

incorporated into an overall strategy included: (a) the governmental entity-status of SRHS and

whether the Plan was governed by ERISA; (b) the application of the relatively new Mississippi
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Uniform Trust Act, for which the parties had little guidance from the state appellate courts with

respect to its interpretation; (c) the effect of the Mississippi Tort Claim notice provisions and

deadlines; (d) the potential liability of Jackson County, a political subdivision of this state, and its

Board of Supervisors; (e) the method of calculating the total amounts of the annual required

contributions between 2009 and 2014; and (f) the nature of the complex relationship between the

federal court and parallel state court proceedings, among many others.

The issues presented in this matter, both procedurally and factually, involved questions of

first impression in this circuit and in the state of Mississippi.  The novelty and/or difficulty of the

issues involved justifies a significant percentage of the fund to be awarded as a fee.

3. The Skill Requisite To Perform the Legal Services Properly

The favorable resolution of this litigation against well financed and sophisticated Defendants

in the manner in which it has been resolved, and the time frame it took to do so, could not have been

accomplished without a significant degree of skill in both advocacy and negotiation.  The Jones

Plaintiffs have assembled a unique and highly qualified litigation team with extensive class action

experience, as described at length in Doc. No. 45, which is incorporated by reference herein.  

In Johnson, the Fifth Circuit stated that “[t]he trial judge should closely observe the

attorney’s work product, his preparation, and general ability before the court. The trial judge’s

expertise gained from past experience as a lawyer and his observation from the bench of lawyers at

work become highly important in this consideration.”  Johnson, 488 F.2d at 718 (5th Cir. 1974). 

Other courts have determined that in assessing quality, the Court may consider the quality of the

opposition as well as the quality of plaintiff’s counsel.  Ressler v. Johnson, 149 F.R.D. 651, 654

(M.D. Fla. 1992).  The opposition in this matter was very capable, and raised every conceivable
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argument in defense of this case.  The result obtained is very favorable in light of the defenses

presented and justifies the requested fee.

4. Preclusion of Other Employment

As reflected in the affidavits filed herein, class counsel devoted a substantial percentage of

their time to this litigation, which precluded class counsel from accepting other legal employment. 

See Affidavit of Jim Reeves, at ¶ 22, attached as Exhibit 2.  The time and commitment required to

bring this litigation to its present state involved a substantial commitment of resources by class

counsel, particularly in light of the extensive amount of time devoted to this matter and the size of

class counsels’ law firms.  See Affidavit of Jim Reeves, at ¶ 22, attached as Exhibit 2.  As such,

work on this matter necessarily precluded performing other tasks.  See Burford v. Cargill, 2012 WL

5471985, *3 (W.D. La. 2012) (“This factor “involves the dual consideration of otherwise available

business which is foreclosed because of conflicts of interest which occur from the representation,

and the fact that once the employment is undertaken the attorney is not free to use the time spent on

the client's behalf for other purposes.”) (quoting Johnson, 488 F.2d at 718).  Yates, 719 F.2d at 1535

(determining that this factor should raise the fee award because the expenditure of 1,000 billable

hours necessarily had some adverse impact on the attorney’s ability to accept other work).  This was

a substantial commitment of resources of Class Counsel, particularly in light of the size of Class

Counsel’s law firms.  This fourth Johnson factor, therefore, clearly weighs in favor of the requested

fee award.

5. Customary Fee Charged by Class Counsel Is a Contingency Rather an Hourly
Rate

The customary fee charged by class counsel in this type of case is at least thirty-three and

one-third (33-1/3%) percent.   It is doubtful that any of the individual class members would have
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been in a position to pursue their claim anywhere in the country on a lesser percentage contingency

contract.  It is highly unlikely that any class counsel would have agreed to accept this case on an

hourly rate.  See Affidavit of Jim Reeves, at ¶ 25, attached as Exhibit 2. 

Additionally, given the nature of the case and the resources of members of the class, it is

highly unlikely class members would have been able to commit to pay counsel on any hourly basis.

See Affidavit of Jim Reeves, at ¶ 25, attached as Exhibit 4.  In fact, each of the named Plaintiffs

signed contingency fee contracts with Cunningham Bounds, LLC in this case, agreeing, in the event

a class was not certified, to fees in their individual cases equal to the greater of: (a) Court-awarded

fees; or (b) 35% of any individual recovery.  If a class was certified, the named Plaintiffs agreed that

the Court would set the fee and reserved the right to approve, oppose, or comment upon any

application for an award of said fees.  See Affidavit of Steve Nicholas, at ¶ 18, attached as Exhibit

6.  Similarly, the law firm of Reeves & Mestayer has approximately 55 clients, each of whom signed

up on a 40% contingency fee.    See Affidavit of Jim Reeves, at ¶ 23, attached as Exhibit 2. The fact

that all of the individual clients in these cases agreed to a contingency fee in their individual cases

that was nearly 4 times that which is being requested in this Petition is also powerful evidence of

the market rate for a contingency fee in a case of this nature and that the requested fee is reasonable. 

See Affidavit of Jim Reeves, at ¶ 23 attached as Exhibit 2.

As Judge Posner recognized, courts should look to the marketplace to evaluate the

reasonableness of a percentage fee:

The judicial task might be simplified if the judge and the lawyers
spent their efforts on finding out what the market in fact pays not for
the individual hours but for the ensemble of services rendered in a
case of this character . . . .  The class counsel are entitled to the fee
they would have received had they handled a similar suit on a
contingent fee basis, with a similar outcome, for a paying client.
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Matter of Cont’l Illinois Sec. Litig., 962 F.2d 566, 572 (7th Cir. 1992); accord In re Synthroid Mktg.

Litig., 264 F.3d 712, 718 (7th Cir. 2001) (requiring that “common fund” percentage awards be

determined by the market rate for contingency fee agreements on a prospective basis at the outset

of the case).

Other courts have reached similar conclusions about reliance upon the market price for legal

services in these types of complex cases.  For example, in  Pinto v. Princess Crusie Lines, Ltd., 

2007 WL 853431, at *6 (S.D. Fla. Feb. 16, 2007), the district court adopted Judge Posner’s

reasoning and concluded that “[i]n private litigation, attorneys regularly contract for contingent fees

between 30% and 40% directly with their clients . . . .  These percentages are the prevailing market

rates throughout the United States for contingent representations.” See also Kirchoff v. Flynn, 786

F.2d 320, 323 (7th Cir. 1986) (40% contractual award if case went to trial).  

Other district courts in the Fifth Circuit have held that “the customary contingency fee for

representation of plaintiffs [in their district] ranges from 33 1/3% to 50% of the gross award plus

costs for cases requiring the institution and prosecution of litigation.”  Burford v. Cargill, Inc., 2012

WL 5471985, at *3 (W.D. La. 2012) (other citations omitted).   

The evidence in this case establishes that, in Mississippi, the market price for services in this

type of case for a single client would be at least 33-1/3% on a contingency basis.  See Affidavit of

Jim Reeves, at ¶ 25, attached as Exhibit 4.  Based  on a  market analysis, the requested fee of 9.6%

of the total class recovery (which is being paid in addition to the money necessary to refund the

missed annual required contributions, not out of it) is far below market and is entirely reasonable.
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6. Whether the Fee Is Fixed or Contingent

The risk involved and the fact that class counsel took this case on a contingency fee basis

should be a substantial factor in determining the percentage of the fund that would be a reasonable

fee.  There are a significant number of cases recognizing the risk taken by class counsel in such a

case, and justifying fee enhancements on this basis. 

Class counsel recognizes that the Supreme Court in the case of City of Burlington v. Dague,

505 U.S. 557 (1992) held that courts may not enhance a fee award to reflect a loss or contingency

in fee shifting cases.  However, the Dague decision is not applicable in common fund/common

benefit situations, and the contingent multiplier remains applicable in testing the reasonableness of

the percentage of the fund awarded when compared to an enhanced lodestar calculation.  Cook v.

Niedert, 142 F.3d 1004, 1015 (7th Cir. 1998); Florin v. Nationsbank, 34 F.3d 560 (7th Cir. 1994);

Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1054 (9th Cir. 2002).  See also Dikeman v. Progressive

Exp. Ins. Co., 2008 WL 786618 (11th Cir. 2008) (attorneys fees in class settlement without finding

of statutory violation determined by common fund analysis.)

The risk faced by class counsel in this litigation is readily apparent.  Despite the possibility

of never receiving any compensation nor reimbursement for expenses advanced in this litigation,

counsel remained committed to obtain a fair and just result for the class.  The risk of non-recovery

in this case was great.  This case was not a “copy cat” case that was filed after others had developed

a viable legal theory.  There were no assurances at the beginning that SRHS was even in a financial

position to pay any settlement or judgment if one was ever obtained.

Any fee to be recovered as compensation by class counsel in this matter was contingent upon

obtaining a recovery for the class.  Class counsel has borne the entire risk of failing to achieve a
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successful and substantial result for the class, including the payment of more than $138,225 for

expenses from their own resources.  See Affidavit of Jim Reeves, at ¶ 24, attached as Exhibit 2.

Notwithstanding the vigorous and competent efforts of counsel, success in this litigation was never

assured.

In determining the amount of the fee in a common fund case, courts should focus on the

amount of contingent risk involved and enhance the award accordingly.  The Southern District of

Florida recently spoke at length on this subject, offering the following observations that are equally

applicable here:

A determination of a fair fee for Class Counsel must include
consideration of the contingent nature of the fee, the wholly
contingent outlay of out-of-pocket sums by Class Counsel, and the
fact that the risks of failure and nonpayment in a class action are
extremely high.  Cases recognize that attorneys’ risk is “‘perhaps the
foremost’ factor” in determining an appropriate fee award. 
Goldberger v. Integrated Res., Inc., 209 F.3d 43, 54 ( Cir. 2000)
(citation omitted); Accord Jones v. Diamond, 636 F.2d 1364, 1382
(5th Cir. 1981) (“Lawyers who are to be compensated only in the
event of victory expect and are entitled to be paid more when
successful than those who are assured of compensation regardless of
result.”).

*     *     *

Class Counsel have received no compensation during the course of
this litigation and have also incurred significant expenses in litigating
on behalf of the Class, none of which would have been recovered if
the case had not been successfully concluded.  From the time Class
Counsel filed suit, there existed a real possibility that they would
achieve no recovery for the Class and hence no compensation.  Class
Counsel’s investment of time and expenses has always been at risk
and wholly contingent on the result they achieved.  Although Class
Counsel have successfully concluded  the litigation, this result was
not foreseeable at the outset.  The relevant risks must be evaluated
from the standpoint of Plaintiffs’ counsel as of the time they
commenced the suit and not retroactively with the benefit of
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hindsight.  The financial risks borne by Class Counsel fully support
the appropriateness of the fee requested.

Pinto, 2007 WL 853431, at *5; accord Allapattah, 454 F. Supp. 2d at 1214-17 (“A contingency fee

arrangement often justifies an increase in the award of attorneys’ fees . . . .  [W]ithout a contingent

fee, ‘very few lawyers could take on the representation of a class client given the investment of

substantial time, effort and money, especially in light of the risks of recovering nothing.’”).

When measured by the risk assumed by class counsel, the requested fee is reasonable and

should be approved.

7. The Time Limitation Imposed

The schedule set for the class discovery in this matter was rigorous, and as noted above

required substantial work in a fairly short period of time.  The schedule required counsel to commit

significant resources to this matter to the preclusion of other work.  The time limitations imposed

justify the requested fees. 

8. The Amount Involved and Results Obtained

The benefits obtained in this litigation are significant.  The settlement of this action provides

not only a monetary benefits to the Class Members, but also appointment of a Special Fiduciary for

the Trust, changes in leadership at SRHS, and a process by which modifications to the Plan can be

made in the future.  These benefits include, among other things: 

! SRHS must deposit $149,950,000 into the Trust over time and pay a negotiated
amount of attorneys' fees up to $6,450,000 and $125,000 in expenses (subject to the
approval of the Court). The amount to be deposited into the Trust over time is
equivalent to the Jones Plaintiffs' Counsels' calculation of the present value of the
annual required contributions that SRHS failed to make between 2009 and 2014 –
i.e., 100% of the value of money that should have been deposited into the Trust
during the relevant time period but was not.

   

29

Case 1:14-cv-00447-LG-RHW   Document 165   Filed 04/01/16   Page 29 of 37



! To support indigent care and principally to prevent default on a bond issue by
supporting the operations of SRHS, Jackson County will pay $13,600,000 to SRHS
between 2016 and 2024.

! Should SRHS default on its obligation to make a payment to the Trust at any time
over the next 35 years pursuant to the schedule outlined in the Settlement, there shall
be a summary proceeding in the Jackson County Chancery Court (“Chancery Court”)
through which the Chancery Court may enter judgment on 10 days' notice in favor
of the Trust and against SRHS for the unpaid balance of the Settlement Payment.

! The Chancery Court has appointed a Special Fiduciary for the Trust (“Special
Fiduciary”), whose sole fiduciary responsibility is and shall be to the Trust. The
settlement provides that the Special Fiduciary will report to the Chancery Court on
a quarterly basis regarding the financial condition of SRHS, the pension plan and the
status of the repayment schedule.

! The Settlement Payment may require modification of the Plan to equitably distribute
the benefits paid. The settlement provides that any adjustment to the Plan can only
be done with Special Fiduciary recommendation and Chancery Court approval after
sixty (60) days' notice to the Class Members and opportunity for hearing. If the
Chancery Court orders any modification and/or termination of the Plan, then the
Class Members will be bound by the Court's/Special Fiduciary's findings, subject to
their rights to appeal any order of said court.  

! This Settlement does not change the terms of the Plan distributions that are unrelated
to this Settlement, which may be modified or terminated only with the approval of
the Special Fiduciary and the Chancery Court.  Except as provided in the Settlement,
the current status of the Plan shall remain unchanged until the Chancery Court orders
otherwise.  

Considering the risks of litigation, the settlement benefits are substantial.  The result justifies

the requested fee.

9. The Experience, Reputation and Ability of the Attorneys

Each counsel for the class has significant experience in complex litigation, including the

prosecution of class actions.  The diverse nature of the experience of class counsel was necessary

for the successful prosecution of this matter, and each member of the litigation team added

significantly to the prosecution of this matter.  Class counsel submits that the experience, ability and
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diversity of the class counsel greatly enhanced and facilitated the prosecution and resolution of this

litigation.

10. The Undesirability of the Case

In the context of this case, “undesirable” means that counsel had to commit an unknown but

substantial amount of time and resources to a case involving complicated factual allegations and an

extremely complicated field of law.  The estimated percentage chance of winning or losing was

impossible to judge at the beginning of the case.

Thus, for purposes of choosing a fair attorneys’ fee percentage, this case should be viewed

as highly “risky,” weighing on the side of a high fee percentage.  Courts often elevate percentage

fee awards due to the absence of prior or related litigation that could be of value to Class Counsel

in prosecuting the case.  E.g., In re Gulf Oil/Cities Serv. Tender Offer Litig., 142 F.R.D. 588, 597

(S.D. N.Y. 1992) (“[T]his is not a case where plaintiffs’ counsel can be cast as jackals . . . .  They

did all the work on their own.”).

By any reasonable view, this case was extremely risky: the issues were complex; the legal

hurdles many and substantial; the opponents powerful and ably defended.  In this case, Class

Counsel should be rewarded for taking on a case that is “undesirable” for a number of reasons,

including thorny factual circumstances and the possible negative financial outcome.  Nevertheless,

counsel is requesting a percentage fee (9.6%)  that is far below not only the “benchmark” percentage

in Mississippi (25%), but also percentage awards in other similar cases throughout the country.  See

Section III(12). 

Courts have also made clear that if, by their skill and determined efforts, plaintiffs’ counsel

ultimately secure a settlement, that fact is not relevant to assessing the risk they assumed at the
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case’s inception.  Skelton v. General Motor Corp., 860 F.2d 250, 258 (7th Cir. 1988), cert. denied,

493 U.S. 810 (1989) (“The point at which plaintiffs settle with defendants . . . is simply not relevant

to determining the risks incurred by their counsel in agreeing to represent them.”); Lindsey Bros.

Builders, Inc. of Philadelphia v. American Radiator & Standard Sanitary Corp., 540 F.2d 102, 112

(3rd Cir. 1976).  “Undesirability” and relevant risks must be evaluated from the standpoint of

plaintiffs’ counsel as of the time they commenced the suit, and not retroactively with the benefit of

hindsight.  Emery v. Hunt, 132 F. Supp. 2d 803, 811 (D. S.D. 2001), rev’d on other grounds, 272

F.3d 1042 (8th Cir. 2001); Cook v. McCarron, 1997 WL 47448, at *18 (N.D. Ill. Jan. 30, 1997),

aff’d sub nom. Cook v. Niedert, 142 F.3d 1004 (7th Cir. 1998).

Given the high risk associated with a very uncertain outcome at the inception of this case,

this factor supports the requested fee. 

11. The Nature and Length of the Professional Relationship with the Client

Given the nature of the litigation, class counsel do not believe that there is any enhancement

based on this factor.

12. Awards in Similar Cases

The Southern District of Florida recently surveyed fee awards in contingent class action

litigation and focused on the “private market place in setting a percentage fee.”  Pinto, 2007 WL

853431, at *6.  The district court recognized that “[i]n private litigation, attorneys regularly contract

for contingent fees between 30% and 40% with their clients,” id., and then directed its attention to
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a prominent study10 concluding that most fee awards were between 20% and 40% of the gross

settlement.  Id.  Similarly, the Southern District of New York explained the following:

In considering the reasonableness of a fee award in a common fund
case, the court should also consider the percentage of the total
settlement the fee request represents.  Traditionally, federal courts
have awarded fees in the 20% to 50% range in class actions.  Fifty
percent of the fund appears to be an approximate upper limit on fees
and expenses.

Maywalt v. Parker & Parsley Petroleum Co., 963 F. Supp. 310, 313 (S.D. N.Y. 1997) (citing several

cases where an award over 40% was granted); Greene v. Emersons, Ltd., [1987] Fed. Sec. L. Rep.

(CCH) ¶ 93,263 (S.D. N.Y. May 20, 1987) (46.2% of common fund in securities case awarded as

fees and expenses); In re Ampicillin Antitrust Litig., 526 F. Supp. 494 (D. D.C. 1981) (45% of $7.3

million settlement funds awarded in fees and expenses); Beech Cinema, Inc. v. Twentieth Century

Fox Film Corp., 480 F. Supp. 1195 (S.D. N.Y. 1979) (53% of settlement fund)).

Courts from other jurisdictions have awarded fees of 35% of the fund or higher.  For

example, a 36% fee was approved in In re U.S. Bancorp Litig., 291 F.3d 1035, 1038 (8th Cir. 2002). 

That class action was filed because the defendant bank supplied confidential customer account

information to unaffiliated third parties for marketing purposes.  The Eighth Circuit found no abuse

of discretion with a $1.25 million fee which constituted “36% [of the common fund] to class counsel

who obtained significant monetary relief on behalf of the class.”  Id.; accord, In re Control Data

Sec. Litig., No. 3-85-1341 (D. Minn. Sept. 23, 1994) (awarding class counsel fees equal to 36.96%

10  Thomas E. Willging, Laural L. Hooper, and Robert J. Niemic, Empirical Study of
Class Actions in Four Federal District Courts: Final Report to the Advisory Committee on Civil
Rules 69 (Federal Judicial Center 1996).  See also Thomas E. Willging, et al., An Empirical
Analysis of Rule 23 to Address the Rulemaking Challenges, 71 New York Univ. L. Rev. 74, 155
(1996).
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of the gross settlement fund); In re Coordinated Pretrial Proceedings in Antibiotic Antitrust Actions,

410 F. Supp. 680 (D. Minn. 1975) (class counsel awarded 37% of a $45 million common fund).

Other courts have reached similar results.  In  In re Crazy Eddie Sec. Litig., 824 F. Supp. 320

(E.D. N.Y. 1993), the court concluded that, in light of the contingent nature of the case and the

tenacity of the class counsel, the requested fee of $14.2 million, representing 33.8% of the proposed

settlement fund of $42 million, was reasonable.  The court noted that class counsel cited some 37

cases nationwide in which fees equaled or exceeded 33% of the common fund, some of similar

magnitude to the Crazy Eddie suit.  Id. at 326.

Moreover, in a securities fraud class action that was resolved before a substantial amount of

formal discovery was conducted, the Fifth Circuit Court of Appeals approved an 18% award on a

$40 million common fund – nearly twice the percentage that Class Counsel seeks in this case:

Without citing law, the Schuleman objectors contend that the fee award of 18% is
“excessive” because the case was dismissed prior to discovery. The district court
arrived at 18% by looking to class counsel’s retainer agreement, which provided for
a fee of 18% to 25% of any common fund.  Noting the lead plaintiff’s sophistication,
the district court held that the class counsel’s requested 25% fee was “entitled to a
presumption of reasonableness.”  The court still opted to adjust the requested award
downward to 18%, the lower end of the range in the retainer, reasoning that 18%
compensated counsel while protecting the class’s interests and accounting for the
Johnson factors.  The court explicitly considered the amount and sources of
discovery in reaching its decision, and the objectors concede that the district court
“correctly used the Johnson factors to help determine a reasonable  fee.”  That much
of counsel’s efforts were outside of formal discovery processes does not render them
irrelevant. There is no basis here for concluding that the district court abused its
discretion in setting the amount of attorneys’ fees.

Union Asset Mgmt. Holding A.G. v. Dell, Inc., 669 F.3d 632, 644-45 (5th Cir. 2012)

Finally, Plaintiff’s counsel’s request for a 9.6% attorney fee award is far lower than the

percentage awarded in other similar class action pension cases from across the country, which

clearly demonstrates the reasonableness of the requested fee in this case.  See Teachers Retirement
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System v. Plymel, 296 Ga. App. 839 (2009) (public pension case involving under-calculation of

benefits resulting in a $93 million fund and 30% fee award); New England Health Care Employees

Pension Fund v. Fruit of the Loom, Inc., 234 F.R.D. 627 (W.D. Ky. 2006) (securities fraud cases

brought by pension fund and other private plaintiffs resulting in a $23.2 million fund and a $19.1

million fund, with a 25% fee award as to each); Chun v. Bd of Trustees of Employees Retirement

System, 106 Haw. 416 (2005) (public pension involving under-calculation of benefits resulting in

a $4.1 million fund and 25% fee award); (Kifafi v. Hilton Hotels Retirement Plan, 999 F.Supp. 2d

88 (D.D.C. 2013) (private plan resulting in a $140 million fund and 15% fee award).

In short, Class Counsel’s request for a 9.6% attorneys’ fee is far lower than the “benchmark”

percentage in Mississippi (25%), far lower than the average range of percentage fee awards in

federal courts across the country (20% to 40%), far lower than awards in similar cases (15%-30%),

and far lower than other Fifth Circuit cases that settled before a substantial amount of formal

discovery was conducted (18%).  The requested fee is entirely reasonable. 

IV. EXPENSE REIMBURSEMENT

Counsel expended $138,225.49 in out-of-pocket expenses in the prosecution of this action.

See Affidavit of Jim Reeves, at ¶ 24, attached as Exhibit 2. These expenses were reasonably

necessary to successfully prosecute this matter.  However, because the Settlement Agreement

proposed that SRHS pay $125,000 in expenses, the undersigned limit their request for approval of

the reimbursement of expenses to this agreed upon figure. Id.

“[L]awyers whose efforts succeed in creating a common fund for the benefit of a class are

entitled not only to reasonable fees, but also to recover from the fund, as a general matter, expenses,

reasonable in amount, that were necessary to bring the action to a climax.”  In re Fidelity/Micron
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Sec. Litig., 167 F.3d 735, 737 (1st Cir. 1999).  “There is no doubt that costs, if reasonable in nature

and amount, may appropriately be reimbursed from the common fund.”  MicroStrategy, 172 F. Supp.

2d at 791.  The expenses advanced by Class Counsel were reasonable and necessary to the

prosecution of this case and therefore should be reimbursed.

V. INCENTIVE FEE

In addition to the fee award, the settlement requests a $12,500 payment to be split among the

17  class representatives to compensate them in this action.  Incentive awards are customary in class

settlements to compensate the representatives for the time spent on the matter.  Cook v. Niedert, 142

F.3d 1004 (7th Cir. 1998); Roberts v. Texaco, Inc., 979 F. Supp. 185 (S.D. N.Y. 1997).  This matter

would not have been resolved favorably without their substantial assistance.  The modest $12,500

payment to be split among 17 representatives11 (approximately $735 each) is justified.  See Smith

v. Tower Loan of Mississippi, Inc., 216 F.R.D. 338, 367-68 (S.D. Miss. 2003) (approving special

payments totaling $45,500 to Class Members other than the Class Representatives of the present

action, including class representatives in other related federal class actions and individual plaintiffs

in related state court actions, given that those other plaintiffs “contributed to the settlement.”); see

also In re Catfish Antitrust Litigation, 939 F.Supp. 493, 503-04 (N.D. Miss. 1996) (approving

incentive awards of $10,000 for each named plaintiff and holding that “[i]t is not unusual for a court

to make an “incentive award” to named plaintiffs because of their sacrifices in pursuit of litigation

on behalf of the class.”).   

11 These representatives include: Thomas Jones, Joseph Charles Lohfink, Sue Beavers,
Rodolfoa Rei, Hazel Reed Thomas, Regina Cobb, Susan Creel, Phyllis Denmark, Martha Ezell
Lowe, Donna B. Broun, Alisha Dawn Smith, Johnys Bradley, Carbina Bates, Vanessa Watkins,
Bart Walker, Linda Walley, and Virginia Lay. 
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VI. CONCLUSION

Based on the foregoing, an attorneys’ fee in the amount of $6,450,000 and reimbursement

of expenses of $125,000 is reasonable and should be awarded by the Court.  The total $12,500 

requested incentive fee should also be awarded to the representative Plaintiffs.

RESPECTFULLY SUBMITTED, this the 1st day of April, 2016.

/s Jim Reeves                                              /s Steven L. Nicholas                                              
JAMES R. REEVES, JR. (MS Bar #9519) STEVEN L. NICHOLAS (admitted pro hac vice)
MATTHEW MESTAYER (MS Bar #9646) LUCY E. TUFTS (admitted pro hac vice)
Reeves & Mestayer, PLLC Cunningham Bounds, LLC
Post Office Box 1388 1601 Dauphin Street
Biloxi, Mississippi 39533 Mobile, Alabama 36604
Telephone: (228) 374-5151 Telephone: (251) 471-6191
Facsimile: (228) 374-6630 Facsimile:  (251) 479-1031
jrr@rmlawcall.com sln@cunninghambounds.com
mgm@rmlawcall.com let@cunninghambounds.com

CERTIFICATE OF SERVICE

The undersigned resident attorney certifies that on this 1st day of April, 2016, a copy of the

foregoing pleading has been mailed, filed via the ECF system, and/or otherwise served on all parties

and/or their counsel who have appeared in this case.

/s Jim Reeves                                     
James R. Reeves, Jr.
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