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Introduction  

HIV/AIDS is standing in front of us as one of our biggest enemies and 
if we want to defeat it than protection of human rights of the persons 
infected, affected and vulnerable is very important. When human 
rights principles guide the process by which local and national 
responses are implemented the results are responses tailored to the 
needs and realities of those affected. Such principles include non-
discrimination, participation, inclusion, transparency and 
accountability. 

Moreover, given the universality and indivisibility of human rights, it 
is essential that all people in a society benefit from all rights so that 
they have full access to HIV prevention information, education, 
services and commodities, to HIV treatment and care, and to support 
that mitigates the impact of the epidemic. 

In the 1980s, the relationship between HIV/AIDS and human rights 
was only understood as it involved people infected with HIV and with 
AIDS and the discrimination to which they were subjected For HIV-
infected people and people with AIDS, the concerns included 
mandatory      World Health Organization, World Health Assembly, 
Avoidance of Discrimination Against HIV-Infected Persons and 
Persons with AIDS, preamble, resolution WHA41.24 (May 13, 1988) 

 

HIV testing; restrictions on international travel; barriers to 
employment and housing, access to Education, medical care, and or 
health insurance, and the many issues raised by names  reporting, 
partner notification, and confidentiality. These issues are grave, and 
almost 20 years into the epidemic, they have not been resolved. In 
some ways, the situation has become even more complicated, as old 
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issues appear in new places or present themselves in new or different 
ways. For example, in certain settings, access to employment has 
continued to be routinely denied to people infected with HIV. Even in 
places where this situation has improved, HIV – infected individuals 
now run the risk of finding themselves excluded from workplace 
health insurance schemes, with considerable impact on their health 
and, therefore, on their capacity to work. There are also new issues, 
with tremendous human rights implications, that have been raised 
for HIV-infected people, in particular the large and growing 
disparities and inequalities regarding access to antiretroviral 
therapies and other forms of care.  

The 1980s were extremely important in defining some of the 
connections between HIV/AIDS and human rights. By the end of the 
decade, the call for human rights and for compassion and solidarity 
with people living with HIV/AIDS had been explicitly embodied in the 
first WHO global response to AIDS. This approach was motivated by 
moral outrage but also by the.  See, for example, Statement from the 
community AIDS movement in Africa, presented at the meeting on 
the     international partnership against HIV/AIDS in Africa, New 
York, UN Headquarters, December 6-7, 19993  World Health 
Organization, World Health Assembly, Resolution WHA 40.26, 
Global Strategy for the Prevention and Control of AIDS, Geneva, 
WHO, 5 May 1987 recognition that protection of human rights was a 
necessary element of a worldwide public health response to the 
emerging epidemic The implications of this call were far – reaching. 
By framing this public health strategy in human rights terms, it 
became anchored in international law, thereby making governments 
and intergovernmental organization publicly accountable for their 
actions toward people living with HIV/AIDS. The ground breaking 
contribution of this era lies in the recognition of the applicability of 
international law to HIV/AIDS and therefore to the ultimate 
responsibility and accountability of the state under international law 
for issues relating to health and well-being.  

Human rights are broadly concerned with defining the relationship 
between individuals and the state. International human rights law 
dictates that governments should not do things such as torture people, 
imprison them arbitrarily, or invade their privacy. Governments 
should, however, ensure that all people in a society have shelter, food, 
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medical care, and basic education. The concept of human rights has a 
long history, but the modern human rights movement dates back about 
50 years to when the promotion of human rights was set out as one of 
the purposes and principles of the newly created United Nations. 

The key human rights document and the cornerstone of the modern 
human rights movement is the Universal Declaration of Human Rights 
(UDHR). It is a common aspirational document, by and for 
governments, about what rights should exist for all people everywhere. 
A number of international human rights treaties exist that further 
elaborate the rights set out in the UDHR, including. 

 The International Covenant on Civil and Political Rights 

 The Covenant on Economic, Social, and Cultural Rights 

 The Convention on the Elimination of All Forms of Racial 
Discrimination 

 The Convention on the Elimination of All Forms of Discrimination 
Against Women 

 The Convention on the Rights of the Child 

 Each of these documents lays out legally binding obligations for the 
governments that sign on to them. Countries that become party to 
international human rights treaties accept certain procedures and 
responsibilities, including periodic submission of reports on their 
compliance with the substantive provisions of the texts to 
international monitoring bodies. 

 Health and government responsibility for health in the context of 
the HIV/AIDS epidemics is codified in these documents in several 
ways. In almost all of them, the right to the highest attainable 
standard of physical and mental health appears in some form. 
Even more importantly, nearly every article of every document has 
clear implications for health and for HIV/AIDS. Everything from 
the rights to information and association to the rights to social 
security or to the benefits of HIV/AIDS and for the work of public 
health. 

Human rights law and HIV 

Discrimination against people with HIV is a deep and evasive problem 
exacerbated by the fact that many of the people who have been and will 
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be affected by the epidemic are people in a socially and economically 
disadvantaged position. No programme to address the epidemic can 
afford to ignore the fact that HIV threatens human rights are 
profoundly as it threatens public health. 

The principles that should guide legal policy on HIV are very simple. 

a) The law can and must be used to establish a protective and 
supportive framework for people affected by the epidemic and not a 
punitive one. 

b)  Careful and informed ethical debate can guide the direction of the 
evolution of law in this area. 

c) The law can be used actively as an instrument to bring about change 
in behavior 

d)  Only by having an informed group of engaged lawyers will the legal 
and human rights issues associated with the epidemic be properly 
tackled. 

Legal issues that arise in the HIV context 

Discrimination 

Several cases of discrimination in the workplace were noted in 
the following 

a) Badan Singh vs Union of India (2002) – Delhi high court 
Case against state band of India (2002) Bombay high court. 

b)  A Case against New India Assurance co (2004) Bombay high 
court. 

c) A Case against The chairman, state level 2006 police 
recruitment board & others. 

d) South Indian inhabitant of number vs Director general of 
polices, CISF & others (2004) Bombay High court 

The strong focus in the 1980s on the human rights of people living with 
HIV/AIDS also helped lead to increased understanding in the 1990s of 
the importance of human rights as a factor in determining people's 
vulnerability to HIV infection and their consequent risk of acquiring 
HIV infection as well the probability of their accessing appropriate care 
and support. The interaction between HIV/AIDS and human rights is 
most often illustrated through the impact on the lives of individuals of 
neglect, denial, and violation of their rights in the context of the 
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HIV/AIDS epidemic. This applies, albeit in different ways, to women, 
men, and children infected with, affected by, and vulnerable to HIV. 

People infected with HIV may suffer from violations of their rights 
when, for example, they face government-condoned marginalization 
and discrimination in relation to access to health, education, and social 
services7. In this context, the realization of rights by people living with 
HIV would require non-discriminatory access within a supportive social 
environment. 

People are affected by HIV/AIDS when their close or extended families, 
their communities and, more broadly, the structures and services that 
exist for their benefit are strained by the consequences of the pandemic 
and as a result fail to provide them with the support and services they 
need. These effects of the HIV epidemic on people's lives may be 
compounded marginalization and stigmatization on the basis of such 
attributes as race, migrant status, behaviors, or kinship that may be 
perceived as risk factors for HIV infection. Neglect or violation of the 
rights of people affected by HIV may include restricted or denied access 
to health, services, education and social programs8 .People affected by 
HIV may progress toward the realization of their rights and better 
health if the enabling conditions exist to alleviate the impacts of 
personal, societal, and programmatic issues on their lives. This requires 
policies and programs designed to extend support and services to 
affected families and communities. Children orphaned by HIV/AIDS 
illustrate this need. 

Vulnerability to HIV is the lack of power of individuals and 
communities to minimize or modulate their risk of exposure to HIV 
infection and, once infected, to receive adequate care and support. Even 
in populations where HIV has not spread widely, some individuals may 
be more vulnerable than others with regard to HIV. For example, 
gender and/or economic inequality may force a monogamous woman to 
engage in unprotected sex with her spouse, even if he is engaging in sex 
with others. Adolescent girls and boys may be vulnerable to HIV by 
being denied access to preventive information, education, and services. 
A truck driver's vulnerability to HIV may be exacerbated by peer 
pressure to engage in multiple unprotected sexual encounters. Sex 
workers may have greater vulnerability to HIV if they cannot access 
services to prevent, diagnose, and treat sexually transmitted infections, 
particularly if they are afraid to come forward because of the stigma 
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associated with their thereby effectively modulate the health risks to 
which they may be exposedi.occupation. Vulnerability is heightened by 
the denial of such rights as the rights to information, education, 
association, or essential care. To reduce vulnerability requires actions 
that enable individuals and communities to make and effectuate choices 
in their lives and thereby effectively modulate the health risks to which 
they may be exposed 

The effects of discrimination--particularly in the forms of racism, 
gender-based discrimination, and homophobia--continue to 
exacerbate the impact of the pandemic on the lives of individuals and 
populations around the world. It is increasingly recognized that 
realization of human rights is critical to protecting the rights and 
dignity of those infected and affected by HIV/AIDS, and to decreasing 
the relative vulnerability of individuals and communities. 

Current HIV/AIDS Prevention and Care Programs in Resource-
Constrained Settings: A Handbook for the Design and Management of 
Programs. Arlington, Virginia: Family Health International, 2000.The 
development of the health and human rights framework coincided with 
the beginning of the rapid spread of HIV/AIDS. Since then, the 
international community has increasingly turned to human rights 
language and instruments to address the disease. 

 Not only are human rights essential to addressing a disease that 
impacts marginalized groups most severely, but the spread of 
HIV/AIDS itself exacerbates inequality and impedes the realization of a 
range of human rights. Policy developments of the past decade include 
the United Nations (UN) Committee on Economic, Social and Cultural 
Rights' General Comment on the ‘Right to Health’, the UN Declaration 
of Commitment on HIV/AIDS, and the UN's International Guidelines 
on HIV/AIDS and Human Rights, among others. Rights-related 
setbacks include the failure of the Declaration and its 5-year follow-up 
specifically to address men who have sex with men, sex workers, and 
intravenous drug users, political restrictions placed on urgently needed 
US President's Emergency Plan for AIDS Relief (PEPFAR) funds, and 
the failure of many countries to decriminalize same-sex sex and outlaw 
discrimination against people living with HIV/AIDS. Male circumcision 
as an HIV prevention measure is a topic around which important 
debate, touching on gender, informed consent and children's rights, 
serves to illustrate the on-going vitality of the health and human rights 
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dialogue. Mechanisms to increase state accountability for addressing 
HIV/AIDS should be explored in greater depth. Such measures might 
include an increase in the use of treaty-based judicial mechanisms, the 
linking of human rights compliance with preferential trade agreements, 
and rights requirements tied to HIV/AIDS funding. 

With the applicability of international law to HIV/AIDS, governments 
are publicly accountable for their actions toward people in the context 
of HIV/AIDS. Given the reality of violations that continue to occur, it is 
useful to consider the specific human rights responsibilities of 
governments. Governments are responsible for not violating rights 
directly, as well as for ensuring the conditions that enable people to 
realize their rights as fully as possible. It is understood that, for every 
human right, governments have responsibilities at three levels: 

 They must respect the right 

 They must protect the right 

 They must fulfill the right 

As an illustration, consider governmental obligations in the context of 
HIV, using one right--the right to education: 

Respecting the right means that states cannot violate the right directly. 
This means that the right to education is violated if children are barred 
from attending school on the basis of their HIV status. 

Protecting the right means a state has to prevent violations of rights by 
non state actors and offer some sort of redress that people know about 
and have access to if a violation does occur. A state has to ensure, for 
example, that religious groups are not successful when they try to stop 
adolescents from accessing reproductive health education. 

Fulfilling the right means states have to take all appropriate measures-
legislative, administrative, budgetary, judicial, and otherwise-toward 
fulfilling the right. If a state fails to provide essential HIV/AIDS 
prevention education in enough languages and media to be accessible to 
everyone in the population, this in and of itself could be understood to 
be a violation of the right to education. 

In most countries, resource and other constraints can render it 
impossible for a government to fulfill all rights immediately and 
completely. The mechanisms responsible for monitoring governmental 
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compliance with human rights obligations recognize that, in practical 
terms, a commitment to the right to basic education will require more 
than just passing a law. It will require financial resources, trained 
personnel, facilities, textbooks, and a sustainable infrastructure. 
Therefore, realization of rights is generally understood as making 
steady progress toward a goal. This principle of "progressive realization" 
is fundamental to the achievement of human rights. It is critical for 
resource-poor countries, which are responsible for striving toward 
human rights goals to the maximum extent possible; however, it is also 
important because it imposes an obligation on wealthier countries to 
engage in international assistance and cooperationii. In addition, as 
member states of intergovernmental and multilateral institutions, 
governments can be challenged to account for the impact of the actions 
of these institutions on health and development. 

Despite the importance attached to human rights, there are situations 
where it is considered legitimate to restrict rights to achieve a broader 
public good. As described in the International Covenant on Civil and 
Political Rights, the public good can take precedence to "secure due 
recognition and respect for the rights and freedoms of others; meet the 
just requirements of morality, public order, and the general welfare; 
and in times of emergency, when there are threats to the vital interests 
of the nationiii." 

Public health is one such recognized public good. Traditional public 
health measures have generally focused on curbing the spread of 
disease by imposing restrictions on the rights of those already infected 
or considered most vulnerable to becoming infected. Coercion, 
compulsion, and restriction have historically been significant 
components of public health measures. Although the restrictions on 
rights that have occurred in the context of public health have generally 
had as their first concern protection of the public's health, the measures 
taken have often been excessive. Interference with freedom of 
movement when instituting quarantine or isolation for a serious 
communicable disease--for example, Ebola fever, syphilis, typhoid, or 
untreated tuberculosis is an example of a restriction on rights that may 
in some circumstances be necessary for the public good and therefore 
could be considered legitimate under international human rights law. 
However, arbitrary measures taken by public health authorities that 
fail to consider other valid alternatives may be abusive of both human 
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rights principles and public health "best practice." There are countless 
examples from around the world of this sort of abuse in the context of 
HIV/AIDS. 

Certain rights are absolute, which means that restrictions may never be 
placed on them, even if justified as necessary for the public good. These 
include such rights as the right to be free from torture, slavery, or 
servitude; the right to a fair trial; and the right to freedom of 
thoughtiv. Interference with most rights can be legitimately justified as 
necessary under narrowly defined circumstancesv. Limitations on 
rights, however, are considered a serious issue under international 
human rights law, regardless of the apparent importance of the public 
good involved. When a government limits the exercise or enjoyment of a 
right, this action must be taken only as a last resort and will only be 
considered legitimate if the following criteria are met: 

 The restriction is provided for and carried out in accordance 
with the law. 

 The restriction is in the interest of a legitimate objective of 
general interest. 

 The restriction is strictly necessary in a democratic society to 
achieve the objective. 

 There are no less intrusive and restrictive means available to 
reach the same goal. 

 The restriction is not imposed arbitrarily, i.e, in an 
unreasonable or otherwise discriminatory mannervi. 

Whereas this approach has long been recognized by those concerned 
with human rights monitoring and implementation as relevant to 
analyzing a government's actions, it has also recently begun to be 
considered a useful tool in a number of places by those responsible 
within government for HIV/AIDS-related policies and programs 

India has one of the largest populations of HIV positive persons in Asia 
and the world. While it is generally accepted the world over that there 
must be a twin strategy for combating HIV/AIDS- prevention and 
treatment, the Indian government has focused largely on prevention, 
with far less emphasis placed on treatment. Furthermore, people living 
with HIV/AIDS are stigmatized and face significant discrimination. In 
this context, the HIV/AIDS and the Law Initiative at HRLNuses a 
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rights-based approach to support people affected by HIV against all 
forms of discrimination by defending their fundamental human rights 
including their right to life, health, privacy, education, employment, 
housing, and other matters. 

Conclusion 

HIV / AIDS prevalence in India represents approximate 72 per cent of 
all prevalence in South / South East Asia. There were an estimated 
5.134 million people living with HIV/AIDS in India at the end of 2004.  

Today in many countries across the world HIV/AIDS is considered to be 
a disability and accordingly the person suffering with HIV/AIDS is 
given protection as a disabled person and is given protection from being 
ostracized and also helps person to secure a job as there is reservation 
for the disabled persons. In India, people suffering from HIV/AIDS are 
not included under the Disability Act of 1995. 

                                                             
 

 
 
 
 


