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Leading Governance®

The Institute of Chartered Secretaries and Administrators
(ICSA) is the professional body for Chartered Secretaries and
Administrators in the United Kingdom and throughout the
world. Formed in 1902, the Institute today has about 36,000
members in over 70 countries.

The Malaysian Institute of Chartered Secretaries

and Administrators (MAICSA) was founded in 1959 as an
affiliated body to ICSA. MAICSA is also a founder member of
the Corporate Secretaries International Association (CSIA), a
Geneva registered global organisation which is dedicated to
developing and growing the study and practice of corporate
secretaryship to improve professional standards, the quality
of governance practice and organisational performance.

Today, MAICSA is the leading professional body for corporate
secretaries in Malaysia. The Government has gazetted
MAICSA as a prescribed body under Section 139(A) of

the Companies Act 1965. In tandem with its mission of
developing good corporate professionals, MAICSA is
committed to maintaining the highest standard of integrity
and ethical values within the corporate secretarial profession.
MAICSA also acts as a change catalyst in the corporate
arena, participating actively in the enhancement of corporate
governance. It has been championing best practices

in Corporate Governance and educating the Malaysian
Corporate Sector on its importance.

Currently, MAICSA has about 4,200 members (comprising
Fellows and Associates) and Graduates, 2,000 students and
600 affiliates.



Foreword

The Malaysian Institute of Chartered Secretaries
and Administrators (MAICSA) recognises the
importance of Annual General Meetings (AGMs)
as a forum in which shareholders are entitled,
as a matter of law, to raise for discussion any
matters relevant to the affairs and business of a
company and to engage with elected directors.

By attending AGMs and participating actively,
shareholders can encourage openness, integrity
and accountability of the Board of Directors in
order to enhance good corporate governance and
at the same time to protect their interests.

AGMs will also give the Board of Directors an
avenue and opportunity to exhibit the vision and
explain the current performance of the company.
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MAICSA, with the support of Bursa Malaysia Berhad, has published this Best Practice
Guide on AGMs for Listed Issuers with the objective of providing insights to Chairmen

and Directors of Public Listed Issuers into the key stages and steps required as well as
recommended best practices in preparing, convening and conducting an effective AGM.
The Guide covers practical considerations, including common issues encountered in an
AGM, best practices adopted (both locally and overseas) and makes reference to Malaysian
laws, regulations, requirements and case studies. It is consistent with the recommendations
of the Malaysian Corporate Governance Code and the Minority Shareholder Watchdog
Group in relation to AGMs.

For new Directors of Public Listed Issuers, this Guide will be a useful introduction to
AGMs whilst seasoned Directors can benefit from the best practices and case studies
contained in the Guide. We hope users will find the Guide useful, relevant and interesting
and we believe it will provide Chairmen and Directors with the information to efficiently and
effectively engage with their shareholders.

On behalf of MAICSA, | would like to thank the following for their commendable efforts in
writing and reviewing the contents of this Guide:

Author:
Mr Wong Tat Chung

Technical Reviewers:

Ms Chua Siew Chuan FCIS

Datuk Suseela Menon FCIS

Mr Vincent Tan Choong Khiang FCIS

I would also like to place on record our appreciation to Bursa Malaysia Berhad for their
continuing support, without which this Guide would not have been published.

Dato’ Heng Ji Keng FCIS

President

The Malaysian Institute of Chartered Secretaries and Administrators
November 2016
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Background
" Guide

An Annual General Meeting (AGM) is held once in every
calendar year and is the main avenue for shareholders
to dialogue and interact with directors. Shareholders
tend to see this as an opportunity to raise questions

on the operational and financial performance as well as
any other major developments or issues of a company.

In light of increasing investor protection in the Malaysian capital market, the Best Practice
Guide on AGMs for Listed Issuers (“Guide”) has been developed to provide insights into
the key stages and steps required as well as recommended practices for listed issuers

to prepare, convene and conduct an effective AGM. The Guide has been designed in a
manner that provides information to all chairmen, and it includes case studies, illustrations
and best practices which may be of assistance even to experienced chairmen while new
chairmen will benefit from the guidance provided on how best to conduct their AGM
practices.

The objective of this Guide is to give the directors of listed issuers, practical guidance in
carrying out an AGM. This is aimed at ensuring that the AGM is managed effectively and
conducted in a transparent manner and in the best interest of the shareholders.

lllustrations and case studies are also used to illustrate the information contained in the
Guide. The Guide also contains best practices by Malaysian listed issuers and listed issuers
in other jurisdictions.

This Guide is divided into four (4) chapters according to the stages of the conduct of an AGM.

Chapter 1 covers basic information of an AGM, such as its objectives and legal
requirements. It also highlights matters that are usually considered at an AGM.

Chapter 2 sets out the matters to be addressed and work to be done in preparation for an
AGM such as the preparation of reports, notice of AGM including the contents of the notice
and the appropriate type of resolutions (ordinary or special) in the notice.

Chapter 3 addresses the conduct of an AGM. It informs the chairman about his duties and
powers and how to ensure that the business of the AGM is conducted properly.

Chapter 4 focuses on matters after successfully holding an AGM and covers
announcement of the voting outcome to Bursa Securities, posting of the minutes of the
AGM on the listed issuer’s website and lodging the necessary documents with the relevant
regulators.
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The Appendices in this Guide contain samples of documents which may be useful to the
chairman of the AGM. These comprise an illustration of the AGM process, a sample of the
chairman’s script for the conduct of the AGM, a sample of poll procedures and poll results,
pre-AGM shareholder’s question form and a checklist for the conduct of the AGM.

This Guide makes reference to the Corporate Governance (“CG”) Guide issued by Bursa
Malaysia, Listing Requirements (“LR”), the Companies Act 1965 (“CA”)and the Companies
Act 2016 (“New Act”). Any references to any provisions of the LR shall be a reference to the
provisions of Bursa Malaysia’s Main Market Listing Requirements and its equivalents in the
ACE Market Listing Requirements, if any. The precise timing for the coming into force of the
New Act is as yet uncertain.

We have referred to Table A of the CA in this Guide.! However its application would depend
on whether the company has adopted Table A as it may have different provisions in its
Articles. Directors should refer to the actual Articles of the company to determine this.

They should also refer to their company secretary or professional advisers for further
assistance.

The terms “listed issuer”, “listed company”and “public company” are used interchangeably
throughout this Guide.

The observance of the recommendations of the Guide by companies is not intended to be
mandatory. This Guide is intended to provide guidance only and is not intended to be an
exhaustive and comprehensive list of matters pertaining to an AGM. Readers are advised to
obtain advice from experts to address their specific needs. This Guide does not purport to
render legal or other professional advice.

1 Section 31 of the New Act sets out that a company (other than a company limited by guarantee) may or may not have a constitution.
However, existing memorandum and articles of association of companies registered under CA or prior legislation will continue under the
New Act as the constitution of the company.



“.. the main business

of the AGM is for the
Board to propose, make
recommendations and
seek shareholders’
views and approval

on matters prescribed
by law.”
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Introduction

Throughout history, the distribution of powers between the Board of directors and the
shareholders has been a topical and important feature in company law. In Malaysia, the
functions and powers of the Board of directors were not subject to specific statutory
regulation until the amendments made to the CA in 2007. The Board was then specifically
entrusted with the managerial powers of the business and affairs of the company and such
powers could be ineffective without an appropriate mechanism of accountability.

The common law, the Articles and the CA form sources from which the powers vested in the
Board and general meeting are derived. The powers which are vested in the Board include,
among others:

1) convening of extraordinary general meeting;

2) fixing of the quorum required for the Board meetings;
3) making recommendation on the quantum of dividends;
4) appointing an approved company auditor to fill any casual vacancy in the office of the

auditor of the company; and
5) appointing the company secretary.
The powers vested in the general meeting are aimed at controlling or curbing the potential

breaches of fiduciary duties on the part of directors and preserving or maintaining the
capital of the company.? Such powers include, among others:

1) altering the objects in the memorandum of association;

2) altering the Articles;

3) issuing shares at a discount;

4) reducing share capital;

5) appointing or re-appointing directors aged over 70 years;
6) removing directors of a public company; and

7) approving the issue of shares by directors.

In order to facilitate effective exercise of shareholder rights, it is important for directors to be
sufficiently prepared for the AGM and to practise the highest level of corporate governance
in relation to the AGM when dealing with the shareholders. The AGM is an avenue for
shareholders to voice out their opinions and concerns over issues relating to business

and affairs of the company and to question the Board. It also provides the Board with an
opportunity to explain and justify corporate decisions made during the financial year. The
AGM is also an important forum to transact key matters such as election of Board members
and the declaration of final dividend.

1 See Appendix A of the Guide for an overview of the AGM process.
2 Corporate Powers Accountability (2nd edition) by Loh Siew Cheang.
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Business of AGM

The success of an AGM depends on the chairman and the Board’s understanding of what is
required to be done at the AGM. In general, the main business of the AGM is for the Board
to propose, make recommendations and seek shareholders’ views and approval on matters
prescribed by law.

The business usually considered and transacted at an AGM includes the following:

1) Laying of the company’s audited profit and loss account for the period since the
preceding account made up to a date not more than six months before the date of
the AGM together with an audited balance sheet, statement of financial position,
statement of profit or loss and other comprehensive income, consolidated statement
of changes in equity, cash flow statement and notes to the accounts (“financial
statements”) and a directors’ report® and such other statements comprised in the
company’s annual report including, among others, statement of financial position,
statement of profit or loss and other comprehensive income, consolidated statement of
changes in equity, cash flow statement and notes to the accounts;

N

appointment of new directors;

w

election of directors in the place of those retiring or re-election of retiring directors;

o b

remuneration of directors; and

)

)
)
) declaration of dividends;
)
)

appointment or re-appointment and fixing of the remuneration of the auditors.*
These will be discussed in thefollowing Chapters of this Guide.

In general, the Articles distinguish special and ordinary businesses to be considered at
an AGM.

Ordinary business: Subject to the Articles of the company, all businesses transacted
at an AGM would usually be considered special business, except for the businesses
discussed under “Business of AGM” above, which are considered ordinary business.

Special business: Resolutions which are usually considered as special business are,
among others:

1) approval to continue in office as independent directors;

2) authority for Board of directors to issue and allot shares in the company provided such
issuance and allotment does not exceed 10% of the issued and paid-up capital of the
company;

3) authority for the company to purchase its own shares; and
4) shareholders’ mandate for recurrent related party transactions.

3 The financial statements and directors’ report do not require formal approval of the shareholders - Section 169 (1) of the CA. (Section 244 of
the New Act sets out that directors of a company shall ensure that the financial statements of a company and, if the company is a holding
company for which consolidated financial statements are required, the consolidated financial statements of the company are made out in
accordance with the applicable approved accounting standards. “Approved accounting standards” has the meaning assigned to it in
Section 2 of the Financial Reporting Act 1997.)

4 Paragraph 15.21 of the Listing Requirements sets out the factors to be considered for the appointment of external auditor. Also, refer to CG
Guide for further guidance on the selection, role and scope of external auditor.
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CASE STUDY #1: AGMs Are Not A Waste of Time °

Warren Buffet, Chairman of Berkshire Hathaway Inc., while acknowledging that
“many meetings were a waste of time”, noted that his AGM was distinct. He

was prepared to invest time and effort to answer shareholders’ questions. With
several inventive methods to attract shareholders to attend, and ground rules to
manage shareholder questions, he has turned Berkshire Hathaway’s AGM into a
much anticipated event for investors. It was not always that way. In 1981 only 12
shareholders attended the AGM. Buffet indicated that he is prepared to answer

any questions from shareholders except questions on what Berkshire Hathaway is
buying and selling, even if this is public information. Currently approximately 40,000
shareholders attend the AGM each year which lasts for several hours.

5 http://www.thestreet.com/story/13129559/1/10-strange-facts-about-warren-buffetts-berkshire-hathaway-annual-meeting.html
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CASE STUDY #2: Ferreyros engages minority shareholders °

Ferreyros prioritises participation and voting at AGMs as an important shareholder
right. But investors, usually minority shareholders, are not always interested in
participating in meetings, in large measure because some companies treat such
gatherings as a mere formality to go through financial statements.

But Ferreyros took an alternate approach, differentiating itself from other
companies. The firm uses the occasion of the AGM to provide detailed information
on the company’s business and its strategy for the future. A typical meeting follows
this pattern:

1) A video demonstrates the performance of the capital goods the company sells
to different economic sectors.

2) Graphs and data are presented as part of the presentation of the annual report.
3) Financial statements are presented with an explanation of main figures.

4) Financial statements submitted by management and reviewed by the board are
approved by shareholders after a detailed presentation and a question
and answer session.

5) Other items on the agenda are presented with plenty of supporting data.

6) Some years, shareholders are invited to visit company offices at the conclusion
of the meeting to get a sense of day-to-day operations.

Ferreyros encourages the participation of all shareholders, including minority
participants. The company does this by using legally-mandated channels such as
advertisements in newspapers. It also posts information on the company’s website,
mails an invitation to each shareholder’s reported address and sends an email
notice to shareholders who sign up for this service. If shareholders are unable to
attend the meeting, they can delegate rights to any person, without any restriction
to act as their proxy. Recent innovations included use of new media as a way to
expand participation even more: the AGM was transmitted live and shareholders
could access it in real time streaming across the Internet.

Such efforts have resulted in strong attendance rates in recent years where the
attendance rates at Ferreyros AGMs improved significantly from 74% to 92% over
several years.

6 Practical Guide to Corporate Governance Experiences from the Latin American Companies Circle, 2009.



“There are preparatory
work and important
matters for an AGM
which directors and
their advisers should
attend to.”
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Preparing
for theAG M

In order to have an effective AGM, proper planning and preparation is essential. There are
preparatory work and important matters for an AGM which directors and their advisers
should attend to. These should include sending the notice of AGM to shareholders and
other relevant persons.

2.1 PREPARATION
2.1.1 REPORTS

The directors have to lay out documents, such as the audited financial statements,
directors’ report and the independent auditors’ report before the company at its AGM.
These documents should be prepared well in advance and should be in accordance with
the relevant laws and rules.

Where financial statements are concerned, these must have been reviewed by the audit
committee to ensure that they comply with the financial reporting standards and other legal
requirements before they are approved by the Board.

The Board should ensure that there is a committee (comprising either management
or Board, or both) to oversee the preparation of the relevant reports required.
This should be done well before the AGM.
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2,

1.2 NOMINATION OF DIRECTORS'

Before the AGM, the Board together with the nominating committee should consider the
matters in relation to Board appointments, re-election and nomination. As the nominating
committee has to identify and assess candidates and make a recommendation to the
Board, it should begin the process at least three months before the AGM is scheduled to
ensure there is sufficient time to carry out such process.

POINTS TO NOTE

1)

3)

1
2
3

In assessing the suitability of candidates and/or existing directors, the nominating
committee should carry out background checks on the qualifications, experience,
character and other relevant checks on the individuals. These checks should include
whether enforcement action has been taken against such candidate/individual as
there have been situations where the candidates have been publicly reprimanded for
submitting inaccurate and false/misleading statements about their qualifications and
experience and the listed issuer appointing the candidate was unaware of the same.

In addition, for existing directors, the review should include their contribution to the
company including participation in meetings.

Every listed issuer must ensure that each of its directors has the character, experience,
integrity, competence and time to effectively discharge his role as a director2.

The Board should take note that shareholders are permitted to propose candidates to
be appointed to the Board and in such instances, the nominating committee should
also assess the proposed candidate and should respond to the shareholder with the
results of such assessment.

There are listed issuers who inform their shareholders through their website that
such shareholders may nominate directors. They also inform the shareholders of the
processes involved when nominating a director as provided in the LR and the length
of time needed to assess the candidate adequately.

Once a candidate for directorship/director for re-election is assessed, the resolution to
appoint/re-elect that individual as a director must be approved by a bare majority of
votes by shareholders present or by proxies. To enable the shareholders to decide
whether to approve the resolution, the nomination must have relevant details of the
individuals who are standing for election/re-election as directors®.

The nominating committee should also assess independent directors annually and
should take into account the definition of “independent director” stated in the Listing
Requirements and Practice Note 13.

Please refer to the CG Guide.
Paragraph 2.20A of the Listing Requirements.
Paragraph 1 of Appendix 8A of the Listing Requirements.
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It should give due consideration to whether the independent directors have served
within the time limit stipulated in the CG Code and if so, whether such independent
directors should serve for longer than the said period. While it is not easy to procure
candidates with the necessary industry expertise and experience, it is equally important
to refresh the Board from time to time.

The listed issuer should have clear policies on the tenure of independent directors
as there is a growing trend among shareholders who question boards when
independent directors have served for a long period of time.

2.1.3 DIVIDEND POLICY AND BASIS OF RECOMMENDED DIVIDEND

Establishing a dividend policy brings clarity to shareholders on the expected returns from
the company they are investing in.

POINTS TO NOTE

1)

The Board should establish and adopt a dividend payout policy to guide them in
making their recommendation of the quantum dividend payout. Companies may
choose to declare interim dividends such that a final dividend requiring approval at the
AGM might either not be required or be insubstantial. The Board should, as far as
possible, combine dividends into a final dividend so as to enable shareholders to
consider the matter more extensively. The objective of a dividend policy is to safeguard
the balance between regular cash reward to shareholders and the company’s

aim to grow and its ability to survive long term.

It is recommended that the shareholders be informed of the dividend policy.

If there is no stated dividend payout ratio, directors should be prepared to provide the
shareholders with a guideline on dividend payout.

It should be noted that, under the New Act, companies are required to show that they
are solvent before a distribution of dividends is made. For this purpose, a company is
regarded as solvent if it is able to pay its debts as and when the debts become due
within twelve months immediately after the distribution is made.*

All dividends or distributions are to be paid within one month from the books closure
date and in any event, not later than three months from the date of declaration or the
date on which approval is obtained in a general meeting. Once the dividend has been
declared, a listed issuer must not make any subsequent alteration to the dividend.®

Listed issuers are encouraged to make payment of dividends within one month from
the date of declaration or the date on which approval is obtained in an AGM.

4 Section 132 of the New Act.
5 Paragraphs 8.26 and 9.19(2)(a)(ii) of the Listing Requirements.
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2.2

BOARD MEETING BEFORE THE AGM

The final step prior to calling of an AGM should be the convening of a Board meeting.

POINTS TO NOTE

Holding a Board meeting before the AGM

1)
2)

3)

Depending on the Articles and the business to be transacted at the AGM, such Board
meeting should be held at least two months before the AGM.

However, if there are any material circumstances or developments which require the
attention and consideration of the Board, another meeting should be held.

At the Board meeting, the directors should consider and approve, among others, the
following resolutions that are commonly required to convene and facilitate the AGM:

i) calling the AGM;

i) approving the directors’ report and financial statements;

iii) approving the notice of AGM;

iv) approving special business to be considered in the AGM; and

v) approving the statements disclosed in the annual report and any other documents
or material to be circulated to the shareholders for the purpose of the AGM.

Matters such as the materials/information to be presented, length of the AGM and
establishment /review of the procedures to nominate candidates for directorship by
shareholders as indicated earlier, should also be considered by the Board.

Some Boards do not hold a pre-AGM Board meeting but prefer to deal with matters
to be discussed via circular resolution. This is not good practice and Boards are
strongly encouraged to hold a Board meeting to discuss matters relating to the AGM.
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2.3 CALLING THE AGM

There are certain matters and factors which should be considered before calling the AGM
such as:

1)

2)

3)

Subsidiary location: If the Articles provide for subsidiary locations for shareholders to
participate in the AGM, the Articles should also consider how control is to be exercised
over the participants at the subsidiary locations.

Right to vote: Any shareholder who participates at a meeting from a different venue
using technology, must also be able to vote in accordance with his rights under the CA®
and the Articles.”

21 days’ notice: The AGM of public companies must be called by a notice in writing of
not less than 21 days or such longer period as provided for in the Articles.®

POINTS TO NOTE

Where and when to hold the AGM?

1)

Prior to the calling of the AGM, the Board, when deciding on the venue and timing of the
AGM, should take into consideration whether:

i) the majority of shareholders will be available to attend the AGM (e.g. if an AGM is
held on the eve of a major festive holiday, many may not be available to attend);

i) facilities such as ramps and lifts are available for the convenience of disabled
attendees.

iii) there are sufficient parking spaces at the venue;

iv) the size of the venue can accommodate all shareholders in the same room® (unless
the company plans to use technology to reach out to shareholders elsewhere) In
this connection, the listed issuer should estimate the number of attendees; and

v) the date, time and venue are convenient for the greatest number of shareholders to
attend.

The AGM should be held during normal business hours and on a day which is not a
public holiday.

It should not be fixed on a date, time or venue that is inaccessible thus preventing
shareholders from exercising their right to vote.

Section 148 of the CA. (Also refer to Section 71(1)(a) of the New Act.)

Although Section 145A of the CA only refers to shareholders having a reasonable opportunity to participate and no expressed
reference is made to the right to vote, such provision must be read together with the provisions in Section 148 of the CA.

Section 145(2A) of the CA. (Also refer to Section 316(2)(a) of the New Act.)

Byng v London Life Association [1989] 1 All ER 560 (Court of Appeal, UK). In that case, the venue of the meeting could not fit all the
shareholders and some of them were accommodated in the overflow room, where the audio-visual equipment was defective. As such, the
shareholders in the overflow room could see and hear the chairman, but could not hear the shareholders speaking in the other room. It was
clear in the judgment that if the audio-visual link was not defective, there would have been a valid meeting even though there was no face to
face presence.
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XYZ Berhad held its 5th AGM at its factory located adjacent to a rubber plantation
estate in a remote area which is inaccessible by normal vehicles. Due to the relative
inaccessibility of the venue, XYZ Berhad witnessed a decline in attendance at its
AGM.

The Board should be cautious in making decisions on the venue of the AGM by
taking into account the convenience of the shareholders in attending the AGM.

4) The venue may also be prescribed by law or by the constitution of the company.
A company incorporated under the CA is required to hold its AGM in Malaysia.”®
Foreign companies listed on Bursa Securities may be required by the regulators to hold
their AGM in Malaysia by the insertion of such requirements in their constitution.'

5) The venue for the AGM should be booked for a sufficient length of time to cater for
situations where the AGM may be prolonged.?

The Board may consider requiring the company secretary to append to the notice of
AGM, a route map to the venue of AGM (which includes landmarks and directions)
and other administrative details such as GPS coordinates or accessibility by public
transport.

Better participation of Shareholders by using technology

6) In order to encourage better participation and accessibility, companies should consider
the possibility of using technology to facilitate access by shareholders to the AGM.

7) This may involve, for example, setting up multiple locations within the country for
shareholders to attend, linked by technology to the principal location of the meeting
in order to minimise their travel costs and time and encourage wider shareholder
participation

8) However, the following may need to be considered:
i) the availability of adequate communication infrastructure;
ii) verification of shareholders;
i) conduct of matters at subsidiary locations (e.g. conduct of poll voting); and

iv) costs versus benefits, for example, would a normally small shareholder attendance
justify this?

9) The company should assess whether changes to the Articles to address these matters
are needed.

10 Section 145A of the CA. (Also refer to Section 327 of the New Act.)
11 Paragraph 5.39 of the Equity Guidelines issued by the Securities Commission Malaysia.
12 Smith v Sadler [1997] 25 ACSR 672 (Supreme Court, New South Wales).
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2.4 NOTICE OF AGM
2.4.1 NOTICE PERIOD AND SERVICE OF NOTICE

The notice of AGM must be sent to all shareholders within the time period prescribed under
the relevant law and should contain sufficient information to enable the shareholders to
decide on whether to vote and/or attend the meeting.”®

Notice Period

1) The AGM of a public company must be called by a notice in writing of not less than 21
days before the AGM or such longer period as is provided in the Articles." If the
length of the notice is shorter than what is required, such notice could be considered
defective and the meeting could be an invalid meeting®. However, if all shareholders
entitled to attend and vote at the AGM agree, a shorter notice period may be
acceptable.'®

2) For listed companies, at least 21 days’ notice must be given by advertisement in at
least one nationally circulated Bahasa Malaysia or English daily newspaper and in
writing to each stock exchange upon which the company is listed' and to announce to
Bursa Securities 21 days before the AGM is held.”®

The notice of AGM and any explanatory materials pertaining to the AGM including
the rules (relating to shareholders’ rights and directors’ powers), procedures and
processes, should be placed on the company’s website, in a prominent manner and
be accessible by the shareholders and other interested parties.

3) By fax: A company which intends to use a fax machine to give notice of meeting to its
shareholders must ensure that its Articles allow it."

4) To beat the clock: “Not less than 21 days” means 21 clear days exc