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Introduction 

The United Nations General Assembly adopted the Basic Principles on the Independence of the Judiciary at the crux of which 
was the Constitutional Guarantee of Independence of the Judiciary promoted by Governmental Organs, ensuring that the Judiciary shall 
decide matters before them impartially, without any restrictions, improper influences, inducements, pressures, threats or interferences, 
direct or indirect. This Resolution also emphasized, inter alia, the conduct of the Judges, the process of selection of Judges and their 
tenure, standards for judicial discipline while accentuating professional secrecy and immunity from prosecution for acts or omissions in 
the exercise of their judicial functions. 

 
Origin 

The concept of Judicial Activism was not of the recent past, it was born in 1804. The doctrine of judicial review was for the 
first time propounded by the Supreme Court of America. Originally, the United States Constitution did not contain an express provision 
for judicial review. The power of judicial review was, however, assumed by the Supreme Court of America in the historic case of 
Marbury v. Madison1. The then Chief Justice Marshall, observed that the constitution was the fundamental and paramount law of the 
nation and ‘’it is for the court to say what the law is’’. Further, he stated that ‘’the judiciary cannot, as the legislature may, avoid a 
measure because it approaches the confines of the constitution. We cannot pass it by because it is doubtful. With whatever difficulties, 
a case may be attended, we must decide it, if it be brought before us. We have no more right to decline the exercise of jurisdiction which 
is given, than to usurp that which is not given. The one or the other is treason to the constitution’’.  

 
Indian Constitution – Judicial Review 

The significant feature of Indian Constitution is partial separation of powers. The Doctrine of Separation of Powers was 
propounded by the French Jurist, Montesquie. It is partly adopted in India since the executive powers are vested in the President, 
legislative powers are in the parliament and the judicial powers in the Supreme Court and Subordinate Courts. 

 
The role of Separation of Powers in India is simple. The three organs of the Government viz. the Executive, Legislature and 

the Judiciary are not independently independent but inter- dependently independent. When all the three organs of the State- the 
Executive, Legislature and the Judiciary owe their existence to the Constitution, no single organ can claim immunity from accountability. 
 

The Judicial Activism in India can be witnessed with reference to the review power of the Supreme Court under Article 32 and 
the High Courts under Article 226 of the Constitution particularly in Public Litigation cases. 
 
              Article 13 read with Articles 32 and 226 of the Indian Constitution gives the power of Judicial Review to the Higher Judiciary 
to declare any Legislative, Executive or Administrative action void, if in contravention with the Constitution. 
 
             Judicial Activism is a philosophy of judicial decision making whereby judges allow their personal views about public policy, 
among other factors, to guide their decisions, usually with the suggestion that adherents of this philosophy tend to find constitutional 
violations and are willing to ignore precedent. 
 
             Article 13(2) of the Constitution of India prescribes that the Union or the States shall not make any law that takes away or 
abridges any of the fundamental rights, and any law made in contravention of the aforementioned mandate, shall, to the extent of the 
contravention, be void. 
 
           Article 142 of the Indian Constitution empowers the Supreme Court to pass suitable decree or order for doing complete justice 
in any pending matter before it. 
 
 

 
1 Marbury v. Madison 5 U.S. 137 (1803) 
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Implications 
 In A.K.Gopalan v. State of Madras,2 Chief Justice Kania pointed out that, it was only by way of abundant caution that the 
framers of the Constitution inserted the specific provisions in Article 13. He observed “In India it is the Constitution that is supreme and 
that a statute law to be valid, must be in all conformity with the constitutional requirements and it is for the judiciary to decide whether 
any enactment is constitutional or not. 
 
              In the Indian Constitution there is an express provision for judicial review, and in this sense, it is on more solid footing than in 
America. In State of Madras v. V. G. Row,3 Chief Justice Patanjali Sastri observed, “Our Constitution contains express provisions for 
judicial review of legislation as to its conformity with the Constitution, unlike in America where the Supreme Court has assumed 
extensive powers of reviewing legislative acts under cover of the widely interpreted ‘due process’ clause in the fifth and fourteenth 
amendments. If then, the courts in this country face up to such important and none too easy task, it is not out of any desire to tilt at 
legislative authority and a crusaders spirit, but in discharge of duty plainly laid upon them by the Constitution. This is especially true as 
regards the fundamental rights as to which the court has been assigned the role of sentinel on the qui vive”. 
 
            In India, the Judiciary has developed the fundamental rights jurisprudence while giving the liberal interpretation to the ‘right to 
life and personal liberty’. 
 
            In Golaknath v. State of Punjab,4 the Supreme Court while dealing with the constitutional validity of the 17th Amendment to the 
Indian Constitution evolved the concept of “prospective overruling” and held that, the Parliament had no power to amend Part-III of the 
Constitution or takeaway or abridge any of the fundamental rights. 
 
            In Kesavananda Bharati v. State of Kerala,5 the Supreme Court held for the first time that, a Constitutional Amendment duly 
passed by the legislature was invalid for damaging or destroying its basic structure. The Court evolved the theory of “Basic Structure”, 
while dealing the question as to the extent of the amending power conferred by Article 368 of the Constitution. A bench of judges held 
by a majority of 7:6 that the Parliament had wide powers to amend the constitution extending to all articles of the constitution, but this 
power could not be used in an unlimited way to abridge, abrogate or destroy the “basic structure” or the “basic framework” of the 
constitution. 
 
            In Maneka Gandhi v. Union of India,6 the Supreme Court of India gave a new interpretation to Article 21 of the Indian 
Constitution. It became a great trendsetter for further evolution of notions of reasonableness and fairness. The Supreme Court held that 
life does not merely mean an animal-like existence, but an existence with all the freedoms associated with it. It was further held that it 
is not enough merely to prescribe a procedure for denying life and liberty; the procedure itself must be fair and reasonable. This paved 
the way for the concept of substantive due process, which is not mentioned directly in the Indian Constitution unlike the American 
Constitution.  
 
            The concept of substantive due process was imported into Article 21 by the decision in Maneka Gandhi case. It was asserted by 
the Supreme Court that the courts have the power to not only judge the fairness and justness of procedure established by a law for the 
purpose of Article 21, but also the power to judge and decide the reasonableness of the law itself. 
 
            In Bandhu Mukti Morcha v. Union of India,7 the Supreme Court held that, Right to Education is implicit in and flows from the 
Right to Life guaranteed under Article 21. 
 
           In JP Unnikrishnan v. AP,8 the Supreme Court further held that, Right to Education under Article 21 must be read with the 
Directive Principles in Part- IV of the Indian Constitution. The Supreme Court recognized the fundamental right to education to children. 

 
2 A.K.Gopalan v. State of Madras, AIR 1950 SC 27 
3 State of Madras v. V. G. Row, AIR 1952 SC 196 
4 Golaknath v. State of Punjab, 1967 AIR 1643, 1967 SCR (2) 762 
5 Kesavananda Bharati Sripadagalvaru & Ors. v. State of Kerala & Anr, AIR 1973 SC 1461 
6 Maneka Gandhi v. Union of India, AIR 1978 SC 597 
7 Bandhu Mukti Morcha v. Union of India, A.I.R. 1984 SC 802 
8 JP Unnikrishnan v. AP, A.I.R. 1993 SC 2178 
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            In Vineet Narain v. Union of India,9 the Supreme Court observed that, considering the importance of the Article 32 read with 
Article 142, it becomes necessary for the judiciary that, it should form its constitutional obligation where there is no legislation on certain 
field and implement the rule of law. 
 
            In Kalyan Chandra Sarkar v. Rajesh Ranjan,10 the Supreme Court acknowledged the importance of Article 142 and said that the 
Court has power under Article 142 to issue directions and guidelines for implementing and protecting the fundamental rights in the 
absence of any enactment. The Court reiterated that, any such direction, filling up the vacuum of legislation, is the law of the land. 
However, the Parliament has power to replace such directions with an Act as it was done in the Sexual Harassment of Women at 
Workplace (Prevention, Prohibition and Redressal) Act, 2013, which was replaced by the Visakha Guidelines for prevention of sexual 
harassment issued by the Hon’ble Supreme Court of India in Vishaka v. State of Rajasthan11. 
 
A paradigm shift of Judicial Activism from locus standi to public interest litigation  
  Indian Courts have been adopting innovative ways for redressing the grievances of the disadvantaged persons in the country. 
The shift from locus standi to public interest litigation made the judicial process “more participatory and democratic.” 
 
             The proponents of judicial activism in the public interest litigation cases were judges like V.R. Krishna Iyer, P.N. Bhagwati, 
Chinnappa Reddy, D.A. Desai and others, who have rendered many judgements touching upon basic rights of the people. It is often said 
that the genesis of judicial activism lies in the evolution of public interest litigation and the consequent liberalization of the locus standi 
rule. PIL was originally conceived with the noble objective of empowering the downtrodden, the poor and the needy by ensuring justice 
to them by relaxing the rigour of locus standi. 
 
             In Hussainara Khatoon v. State of Bihar,12 the Supreme Court first took up a PIL action on behalf of prisoners awaiting trial 
who had been languishing in jails for periods longer than the maximum punishment prescribed for the offences concerned. The court in 
this case issued directions ensuring appropriate relief to the prisoners. 
 
            In Sheela Barse v. Union of India,13 the court gave significant directions for the protection of accused and convicts concerning 
their safety and security, better conditions in prisons, separate lock-ups for female prisoners, etc. 
 
            In People’s Union for Democratic Rights v. Union of India,14 the Supreme Court held that public interest litigation is different 
from the traditional adversarial justice system. The court said that public interest litigation is intended to promote public interest. Public 
interest litigation has been invented to bring justice to poor and socially or economically disadvantaged sections of the society. The 
violations of constitutional or legal rights of such large number of persons should not go unnoticed. 
 
           The Supreme Court recognized prisoner’s rights including access to court and legal facilities, right to meet family members, 
relatives and friends, freedom of speech and expression, right to compensation, etc., in Sunil Batra v. Delhi Administration.15 
 
          The judiciary in India is again responsible for the fundamental right to live in healthy environment, implementing precautionary 
and polluter principles as basic features of the sustainable development, the application of doctrine of public trust for the protection and 
preservation of natural resources, etc.  
 
          Due to judicial intervention only, the Government was directed to rehabilitate the children of prostitutes. The Supreme Court 
directed the Government to prohibit the employment of children in circuses in order to implement the fundamental right to education. 
The Supreme Court issued directions to the Government in order to bring transparency and accountability in the C.B.I. 
 
         The Supreme Court of India relaxed the traditional concept of Locus Standi by allowing Public- Spirited Citizens to bring Public 
Causes to the Court, in response to the changing times and aspirations of the People. 

 
9 Vineet Narain v. Union of India, A.I.R. 1998 SC 889 
10 Kalyan Chandra Sarkar v. Rajesh Ranjan, A.I.R. 2005 SC 972 
11 Vishaka and Ors. v State of Rajasthan, AIR 1997 SC 3011 
12 Hussainara Khatoon v. State of Bihar, 1979 AIR 1369, 1979 SCR (3) 532  
13 Sheela Barse v. Union of India, 1986 SCC (3) 596 
14 People’s Union for Democratic Rights v. Union of India, 1982 AIR 1473, 1983 SCR (1) 456 
15 Sunil Batra v. Delhi Administration, AIR 1978 SC 1675 
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            In the Oleum gas leak16 case, the Supreme Court formulated the doctrine of absolute liability for harm caused by hazardous and 
inherently dangerous industries. It also gave directions which by implication have expanded the jurisdiction of the Supreme Court under 
Article 32 of the Constitution of India. 
 
           Thereafter, right from the rural litigation Kendra 17  case, the court has been propounding principles such as “sustainable 
development”, the “polluter pays” principle etc. 
 
          The court has directed the State Governments concerned to rehabilitate the displaced people before going ahead, in Narmada 
Bachao Andolan18 case.  
 
Conclusion 
 The Indian Courts have performed yeomen services to the welfare of the public, especially in the areas of custodial deaths, 
prisoners’ rights, abolition of bonded labour, labourers’ rights, fixing absolute liability on hazardous industries, condition of mental 
homes, regulating pollution, enlarging the scope of “rights to life”, etc. 
   
             Thus, the steady growth of principles and doctrines that have enriched environmental jurisprudence, fundamental rights 
jurisprudence etc., owe their existence to Public Interest Litigation cases and the accompanying activist approach of the judiciary. 
 
             In this regard the role of the judiciary can be described as one of protecting the counter majoritarian safeguards enumerated in 
the Constitution of India. In the recent pandemic situation in India, it was well demonstrated by the Supreme Court of India, in In Re: 
Problems and Miseries of Migrant Labourers, a Suo motu writ petition(civil) No(s). 6/2020, where-in the Supreme Court directed the 
Centre and State Governments to finish the process of transporting migrant workers who want to go back to their native place within 15 
days and formulate employment schemes after conducting their skill mapping to rehabilitate them (on 9th June 2020).  
 
            Hence, the role of the Courts in protecting constitutional values goes beyond the enforcement of clearly defined Civil-Political 
rights that can be litigated by individual citizens and incorporates a continuously evolving understanding of ‘group rights’ which 
necessarily have Socio-Economic dimensions as well. 
 
           The Indian Judiciary has become an arm of the social revolution upholding the equality that Indians longed for. People of India, 
in general, now firmly believe that if any institution or authority acts in a manner not permitted by the Constitution, the judiciary will 
step in to set right the wrong. Thus, Judicial Activism in India has undoubtedly contributed in a great measure to the well- being of the 
society. 
 

 
16 M.C. Mehta And Anr vs Union Of India & Ors, 1987 AIR 1086, 1987 SCR (1) 819 
17 Rural Litigation And Entitlement ... vs State Of U.P. & Ors, 1985 AIR 652, 1985 SCR (3) 169 
18 Narmada Bachao Andolan v. Union Of India And Others, AIR 2000 SC 3751 


