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AIR TRANSPORTATION WITH A SPECIAL EMPHASIS ON INDIAN STATUS QUO 
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Abstract 

The future development of transportation in India can be projected against the background of the existing situation, the 
changes which have taken place in the past and the developments which are taking place here and in other countries. But there are 
several unpredictable factors, internal to the transportation system and external to it. It is impossible to determine with any precision 
the future changes in these factors. It may still be useful to sketch the broad perspective of development of transportation on the basis 
of past and present trends. 

Air Transportation is something that is a prevalent mechanism to transport goods across nations but the legal framework of 
the same is quite unknown for so long as it is a subject least studied by people. This is here in this dissertation that the author shall try 
to establish through the help of various secondary sources to bring out the layers of nuances involved in the aspect of air transportation 
in India and a comparative study of the International Regimes of the countries adopting the International Air Cargo. 
 
Keywords: Air Cargo, India, Transportation Law, Air Law. 
 
Synopsis 
BRIEF INTRODUCTION: Air Transportation is something that is a prevalent mechanism to transport goods across nations but the legal 
framework of the same is quite unknown for so long as it is a subject least studied by people. This is here in this dissertation that the 
author shall try to establish through the help of various secondary sources to bring out the layers of nuances involved in the aspect of 
air transportation in India and a comparative study of the International Regimes of the countries adopting the International Air Cargo. 
 
OBJECTIVES: To understand the layers of nuances and the legal framework involved in Air Cargo in India and across the countries. 
The competition law mandates that needs to be meted out in India and the other International Laws and Regimes in the world for the 
Air Cargo. The Paper shall also talk about the liability in the situation like loss, damage or delay in the transportation of the goods. 
 
SCOPE AND LIMITATION: The paper aims to cover the world scenario of legal framework in the Air Transportation but will put special 
emphasis on Indian Status Quo to establish and compare it with the world situation of the Air Transportation. 
 
HYPOTHESIS: Relative feasibility of Air Transportation Compared to that of the other method of transportations is presumed 
positively. 
 
RESEARCH QUESTION  

1. What is air transportation? 
2. What are the various conventions and treaties with respect to the same? 
3. What are the liabilities of the consignor and consignee in delay, lost or damage? 
4. What is the scenario of air cargo in India and the laws governing it? 

 
RESEARCH METHODOLOGY: This project will use a doctrinal methodology of research, utilising secondary sources of information 
like journal articles, statutes, case laws, etc. The researcher shall take the help of online materials with proper citations respecting the 
copyright terms of the writer. 
 
REVIEW OF LITERATURE-   
 MARITIME AND AIR TRANSPORT SERVICES: INDIA’S APPROACH TO PRIVATIZATION 

~ Arpita Mukherjee and ruchika Sachdeva 
As part of a broader reform programme, the Government of India embarked upon a privatization programme in the 1990s to 

improve the performance of the transport sector and speed up the investment process in the transport sector. This paper provides an 
overview of government policies and initiatives that have been taken to promote private participation in the maritime and air transport 
subsectors and an assessment of the progress made so far. There has been some success in attracting private sector involvement in 
these two subsectors. This paper has identified some issues and concerns and makes some suggestions that would further increase the 
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level of private participation. The paper draws some conclusions in the light of experience gained from the privatization initiatives in 
the maritime and air transport subsectors. 
 Air Transportation: India 
~ Nishith Desai & Attorneys 
The Indian Aviation Industry has shown tremendous growth potential in the past decade both in terms of volume as well as in quality 
of services rendered. The opening up of foreign investment up to 49% and permitting ECBs for meeting working capital needs in civil 
aviation has widened avenues for foreign investors to participate and benefit from the growth of the aviation industry. However, for 
the aviation industry to grow and become sustainably profitable and prone to investment and growth, more reforms/guidelines are 
required to be drafted and introduced to bring it at par with the other jurisdictions. The need of the hour to provide an impetus to the 
aviation sector could be in the form of a relaxation of tax rates and reduction in airport infrastructure charges, which will in turn go a 
long way in bettering the profitability of Indian air carriers. 
 The effects of air transportation on the movement of labor 
~ Kenneth John Button and Henry Vega 
The effects of the deregulation of airlines markets and the new technologies that have been introduced into air transportation have 
been heavily studied. Much of this analysis has been on the impacts on the industry and the immediate welfare implications for 
passengers and, to a lesser extent, cargo consignors. This study looks at the longer-term effects of the modern air transportation system 
on labor markets and labor migration. The growth of the service sector, the emergence of more flexible manufacturing techniques, the 
reduction in trade- barriers, and the creation of more sophisticated financial markets have led to greater mobility in production and in 
capital movement. This has been explored to some extent. 
 Development of Transportation in India: A Broad Perspective 
~ T. R. Kesharwani 
The future development of transportation in India can be projected against the backgrolnd of the existing situation, the changes which 
have taken place in the past andi the developments which are taking place here and in other countries. But there are several 
unpredictable factors, internal to the transporta- tion system and external to it. It is impossible to determine with any precision the 
future changes in these factors. It may still be useful to sketch the broad perspective of development of transportation on the basis of 
past and present trends. 
 The Cold Chain- Transport, Storage and Retail 
~G.F.Hundy and John Welch 
Air transport enables highly perishable and valuable products to be moved fast over long distances, but it lacks the environment 
control that is possible for other modes. In-flight storage will be at hold temperature and whilst it may be quite low over most of the 
distance, the quality of the product will be highly dependent on prompt and speedy handling at the airports. Exposure to local weather 
conditions whilst waiting to be loaded onto a plane or being moved to and from the airport can constitute a major part of the total 
travelling time. Coldrooms are provided at some airports to store produce immediately before and after transit. Solid carbon dioxide 
(dry ice) is used for short-term cooling of airline passenger meals. 
 
SOURCES OF DATA- 
--ARTICLES— 
 Upadhyay, Anindya and Choudry, Shruti ―Aviation Ministry turns soft on foreign airlines’ entry‖ The Economic Times 14 

November 2011 
http://economictimes.indiatimes.com/news/news-by-industry/transportation/airlines-/-aviation/aviation-ministry-turns-soft-on-
foreign-airlines-entry/articleshow/10720977.cms  

 Transportation in India, World Bank, 
<http://www.worldbank.org.in/WBSITE/EXTERNAL/COUNTRIES/SOUTHASIAEXT/INDIAEXTN/0,,contentMDK:22354859
~pagePK:141137~piPK:141127~theSitePK:295584,00.htm 

 Sundaram, Karthikeyan ―Indian May Expand Flight Access for US, the UK, 33 Other Nations Bloomberg News 17 October 
2011 
http://www.bloomberg.com/news/2011-10-17/india-may-expand-flight-access-for-u-s-u-k-33-other-nations.html 

 Shukla, Tarun ―Aera-govt conflict may get worse. Live Mint 6 October 
2011http://epaper.livemint.com/ArticleImage.aspx?article=06_10_2011_001_013&mode=1 

 Sanjai, P.R. ―India to talk to 40 countries on bilateral air service pacts, Live Mint 7 October 2011 
http://www.livemint.com/2011/10/07000747/India-to-talk-to-40-countries.html 

 Regulatory Objectives and Philosophy in Economic Regulation of Airports and Air Navigation Services, Airports Economic 
Regulatory Authority of India 22 December 2009, http://aera.gov.in/writereaddata/consultation/28.pdf 
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 Pradeep Mehta (Secretary General, CIRC), Design Workshop for Sector Studies, Ministry of Corporate Affairs, September 2011  
 Ohri, Manuj, ―Airport Privatization in India - A Study of Different Modes of Infrastructure Provision‖, Faculty of Management 

Studies, University of Delhi, 2006 
 International Air Transport Association Worldwide Slot Guidelines IATA August 2011 < http://80.168.119.219/UserFiles/File/w-

slot-g.pdf > 
 Competition Issues in the Air Transport Sector in India‖, Competition Commission of India. 
 Cost of ATF in India‖ Federation of Indian Airlines http://www.fiaindia.in/Cost_of_ATF.htm 
 
RESOURCE WEBSITES 
WWW.MANUPATRA.COM 
WWW.SCCONLINE.COM 
WWW.JSTOR.COM 
WWW.HEINONLINE.COM 
 
AVIATION RELATED WEBSITES 
Aviation Laws and Regulation https://iclg.com/practice-areas/aviation-laws-and-regulations/india 
 
Aircraft Act of 1934, http://dgca.nic.in/rules/1937-ind.htm 
 
Air India website, http://www.airindia.ch/joomla/index.php?option=com_content&task=view&id=19&Itemid=45 
http://home.airindia.in/SBCMS/Webpages/Destinations.aspx?MID=26 
 
Air Transport Association website, http://www.airlines.org/ATAResources/AirportsQA/pages/airportsqa.aspx 
 
Airport Coordination Limited, http://www.acl-uk.org/ 
 
Airports Authority of India website, http://www.aai.aero/public_notices/aaisite_test/orign.jsp 
Barr Group Aerospace Online website, http://www.bga-aeroweb.com/FrontPage.html 
 
Directorate General of Civil Aviation website, http://dgca.nic.in/ 
 
Federal Aviation Administration website, www.faa.gov 
 
Indian Institute of Material Management, http://www.iimm.org/knowledge_bank/10_central-vigilance-commission-observation-
july.htm 
 
Ministry of Environment and Forest website, http://envfor.nic.in/divisions/ic/wssd/doc2/ch5.htm 
 
Research and Innovative Technology Administration (RITA), US Department of Transportation 
http://www.bts.gov/programs/airline_information/sources/ 
 
Transport Corporation of India Limited website, http://www.tcil.com/ca.asp#air 
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SCHEME OF CHAPTALIZATION 

 
 

As India’s civil aviation sector developed and evolved over time, in order to guide market participants, the Ministry of Civil 
Aviation and Government of India periodically responded to new industry challenges by setting up and amending existing regulatory 
frameworks. Until 1994 the Directorate General of Civil Aviation (DGCA) controlled every aspect of flying including the  
licensing of pilots, certifying aircraft and issuing all rules and procedures governing Indian airports and airspace. However, in 1994 an 
Act of Parliament established the Airports Authority of India (AAI).1 This Act gave the AAI the power to manage all national and 
international airports and administer every aspect of air transport operation through the air traffic control.  
 
Chapter I: Introduction 

A country’s transportation sector plays an integral role in the growth and development of an economy. According to the 
―Indian Aerospace Industry Analysis‖ report,2 in terms of passenger traffic, India is currently the ninth largest aviation market in the 
world. With regards to air cargo tonnage, India leads the South Asian region -consisting of Afghanistan, Bangladesh, Bhutan, India, 
the Maldives, Nepal, Pakistan and Sri Lanka.3 
 

Currently, India has 128 airports - including 15 international airports.4 Over the past ten years the Indian civil aviation sector 
grew by 14.2% in terms of domestic passengers and 7.8% in terms of air cargo (in CAGR - compound annual growth rate).5 In 2010- 
11 six major Indian carriers with around 400 aircraft catered to 143 million passengers, including 38 million passengers that originated 
abroad.6 In 2010-11, Indian airlines carried approximately 1.6 million tons of air cargo.7 Further growth of the aviation sector between 
2011- 2013 is estimated at 15%.8 India’s civil aviation sector has evolved over time. On February 18, 1911 India’s first commercial 

 
1Airports Authority of India; http://www.aai.aero/public_notices/aaisite_test/orign.jsp; [Last Accessed on 20/06/2020 at 10:00 pm IST] 
2Indian Aerospace Industry Analysis, RNCOS, January 2011. 
3 World Air Cargo Forecast 2010-11, Boeing; http://www.boeing.com/commercial/cargo/wacf.pdf, [ Last Accessed on 20/06/2020 at 10:00 pm IST] 
4 Transportation in India‖, World Bank 
http://www.worldbank.org.in/WBSITE/EXTERNAL/COUNTRIES/SOUTHASIAEXT/INDIAEXTN/0,,contentMDK:22354859 ; [ Last Accessed on 
20/06/2020 at 10:00 pm IST] 
5Ibid. 
6Skewed priorities failing airlines’ mergers: Experts‖, Business Standard, 3 October, 2011. [Last Accessed on 20/06/2020 at 10:00 pm IST] 
7 Transportation in India‖, World Bank 
http://www.worldbank.org.in/WBSITE/EXTERNAL/COUNTRIES/SOUTHASIAEXT/INDIAEXTN/0;[Last Accessed on 20/06/2020 at 10:00 pm 
IST] 
8Ibid. 
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airplane flew between Allahabad and Naini. In 1912, India’s first commercial international flight operated by the erstwhile Imperial 
Airways took place and connected Delhi to Karachi and beyond.9In 1932, J.R.D. Tata flew an air mail service airplane, after which 
Tata Airlines ventured into scheduled10 air transport services.11 
 

At the time of India’s independence in 1947, nine air transport companies, carrying both air cargo and passengers, operated in 
the country.12 To further strengthen the national aviation sector, the Government of India and Air India - Tata Airlines was renamed 
Air India in 1946 - set up a joint sector company, Air India International Ltd. In order to address the deteriorating financial health of 
India’s civil aviation sector, the Government of India passed the Air Corporations Act of 1953, which nationalized all carriers 
providing services within India’s civil aviation industry.  
 

In 2003 the introduction of a new type of airline service called low-cost carriers - LCCs or no-frills air service - by Air 
Deccan, reinvigorated India’s civil aviation sector. By bringing competition into the Jet Airlines-Air Sahara duopoly, Air Deccan 
brought a new competitive spirit to India’s civil aviation. Furthermore, introduction of low-cost airlines also changed the perception 
that air travel was reserved only for the elites. By 2007 mergers and acquisitions became common in India’s civil aviation sector. 
Within a span of two years Air India and Indian Airlines merged, as did Jet Airways and Air Sahara, and Kingfisher Airlines and Air 
Deccan.  
 

Currently, India maintains bilateral Air Service Agreements (ASAs) with 108 countries.13 While 72 foreign airlines fly in and 
out of India,14 four private domestic carriers - Jet Air, IndiGo, SpiceJet15 and Kingfisher - fly to 35 destinations in 25 countries.16 Air 
India, the national carrier maintains a number of international routes: seven destinations in North America, nine destinations in 
Europe, 12 destinations in the Gulf, two destinations in the Middle East, two destinations in Africa, and 13 destinations in West and 
East Asia.17 
 

Recently, India’s Ministry of Civil Aviation hosted 65 International Civil Aviation member nations (ICAO) at the 4th 
International Civil Aviation Negotiation Conference (ICAN 2011) during the week of 17 October 2011. The conference provided a 
forum for nations to amend and modernize existing ASAs. While India’s international carriers lobbied the Indian government to allow 
them to run more flights to Oman, Saudi Arabia and Hong Kong, representatives from the Persian Gulf lobbied the Indian government 
for additional seats.18 

 
Chapter II: General Overview of the International Liability Framework 
I. Warsaw Convention 1929.  

The first international air convention, the “Convention for the Unification of Certain Rules relating to International Carriage 
by Air”, was signed in Warsaw in 1929 (hereinafter referred to as “Warsaw Convention 1929”). As its title suggests, the convention is 
aimed at unifying the rules on international carriage by air. According to Article 1 (1) the Warsaw Convention 1929 “applies to all 

 
9Airports to light up for 100 years of aviation‖, Times of India, Mangalore, 15 February 2015; http://articles.timesofindia.indiatimes.com/2011-02-
15/mangalore/28544590_1_mangalore-airport-m-r-vasudeva-flight ; [Last Accessed on 20/06/2020 at 10:30 pm IST] 
10Air transport operations undertaken between two or more places according to a published time table or with flights so regular that they constitute a 
recognizably systematic series are known as scheduled air transport services. 
11 Air India website; http://www.airindia.ch/joomla/index.php?option=com_content&task=view&id=19&Itemid=45 ; [ Last Accessed on 20/06/2020 
at 10:00 pm IST] 
12 Transport Corporation of India Limited website; http://www.tcil.com/ca.asp#air [Last Accessed on 12/07/2020 at 10:40 pm IST] 
13 Government to set up aviation university, says Vayalar Ravi‖ The Economic Times 17 October 2011;n 
http://economictimes.indiatimes.com/news/news-by-industry/transportation/airlines-/-aviation/government-to-set-upaviation-university-says-vayalar-
ravi/articleshow/10392218.cms ; [Last Accessed on 12/07/2020 at 10:00 pm IST] 
14Ibid. 
15Shukra, Tarun ―New international flying rights to boost local airlines ‘market share‖ Live Mint 23 January 2018; 
http://www.livemint.com/2011/01/23224938/New-international-flying-right.html?d=1,[Last Accessed on 11/07/2020 at 10:00 pm IST] 
16 Government to set up aviation university, says Vayalar Ravi‖ The Economic Times 17 October 2011; 
http://economictimes.indiatimes.com/news/news-by-industry/transportation/airlines-/-aviation/government-to-set-upaviation-university-says-vayalar-
ravi/articleshow/10392218.cms , [Last Accessed on 10/07/2020at 10:00 pm IST] 
17Air India website < http://home.airindia.in/SBCMS/Webpages/Destinations.aspx?MID=26> 
18Ibid 
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international carriage of persons, luggage or goods performed by aircraft for reward. It applies equally to gratuitous carriage by 
aircraft performed by an air transport undertaking.”19 
 

The Warsaw Convention 1929 was negotiated at a time when commercial aviation was at its infancy. Two major 
considerations shaped the liability regime laid down by the Warsaw Convention 1929. On the one hand, it was seen necessary to 
protect air carriers (which at the time were mainly state-owned) from open-ended liability in case of damage to or loss of cargo or 
baggage and injury or death of passengers.20 On the other hand, shippers and passengers needed to be reassured that if something went 
wrong, they would have an effective remedy against the carrier and be compensated.  
 
The Convention 

• standardises particulars to be included in the documents of carriage;  
• creates a penalty for non-compliance with the particulars to be included in the documents of carriage, (carrier loses monetary cap 

limiting his liability); sets out rules whereby the claimant does not need to prove the fault of the carrier, or his agents, in respect 
of a loss;  

• specifies a limited number of defences to liability for the benefit of the air carrier;  
• fixes a monetary cap limiting the liability of the air carrier;  
• defines the circumstances in which the carrier may lose the benefit of the monetary cap limiting his liability;  
• sets out rules as to time limitation and jurisdiction;  
• provides for the exclusive application and mandatory effect of the rules laid down.  

 
II. Hague Protocol 1955  

55, a protocol was adopted in The Hague to amend the Warsaw Convention 1929 (hereinafter referred to as "Hague Protocol 
1955").21 The Hague Protocol 1955 doubles the monetary cap on the carrier's liability in respect of passenger injury or death from 
125,000 to 250,000 gold francs. However, the Hague Protocol 1955 does not change the financial limitation of the carrier's liability in 
respect of cargo and registered baggage (which remains at 250 gold francs), or in respect of unregistered baggage (which remains at 
5,000 gold francs per passenger).  
 
Some other innovations of the Hague Protocol 1955 include the following.  
 
The Protocol  

• simplifies the particulars to be included in the documents of carriage, however, maintains the penalty for non-compliance 
with the particulars to be included in the documents of carriage (carrier loses monetary cap limiting his liability);  
• specifies that legal costs are excluded from a claimant's award of damages;22 
• introduces an incentive for out of court settlements.23 

 
The Hague Protocol 1955 entered into force on 1 August 1963 and has been adopted by 136 States.  
 
III. Guadalajara Convention 1961 

The large increase in charter and other flights, brought about the practice of code-share agreements, whereby a “contracting” 
carrier would substitute his own performance of part of the carriage with that of another carrier, without the agreement of the 
consignor. The “actual” carrier, however, is not a party to the contract of carriage with the consignor. In order to extend the 

 
19The terms “aircraft” and “reward” in Article 1 (1) are not defined in the Warsaw Convention 1929. However, they have been interpreted to mean 
that international carriage for any kind of remuneration, whether monetary or other, will be covered. See, Shawcross& Beaumont, Air Law, 4th ed., 
London, 2000, Part VII: Carriage by Air, (hereinafter referred to as “Shawcross, Air Law”), paras. 363 to 365. Note that all paragraph references 
cited from Shawcross, Air Law relate to Part VII: Carriage by Air. [Last Accessed on 22/06/2020 at 08:00 pm IST]. 
20The expressions ‘cargo’ or ‘goods’, ‘baggage’ or ‘luggage’, and ‘passengers’ or ‘persons’ respectively are used inter-changeably throughout this 
report.  
21Protocol to Amend the Convention for the Unification of Certain Rules relating to International Carriage by Air, signed at Warsaw on 12 October 
1929, Done at the Hague on 28 September 1955.  
22Art. XI Hague Protocol 1955.  
23Ibid. It provides that the court may make an award that the claimant's costs be paid by the carrier, unless the amount awarded to the claimant in 
damages, excluding costs, does not exceed the amount the carrier offered in writing to settle to the claimant within six months from the date of the 
occurrence causing the damage, or within six months before the commencement of the action, if that is later. This provision provides an incentive to 
the carrier to settle a claim to avoid litigation expenses and other costs.  
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contracting carrier's rights and liabilities under the Warsaw Convention 1929 to any non-contracting “actual carrier”, a further 
convention was adopted in 1961 in Guadalajara (hereinafter referred to as “Guadalajara Convention 1961”).  

 
The Guadalajara Convention 1961 is supplementary to either the Warsaw Convention 1929, or the Warsaw-Hague 

Convention 1955, depending on which one is applicable in a given case.24 The Guadalajara Convention 1961 entered into force on 1 
May 1964 and has been adopted by 84 States.  
 
IV. Guatemala City Protocol 1971 

In 1971, agreement was reached in Guatemala City on a protocol to amend the Warsaw-Hague Convention 1955. The 
Guatemala City Protocol 1971 further raises the monetary cap on the carrier's liability in respect of passengers and their luggage, but 
does not change the relevant provisions in relation to cargo.25 The Protocol has, however, never entered into force and will therefore 
not be further considered here.  
 
V. Montreal Additional Protocols Numbers 1, 2, and 3 of 1975 

As a result of developments at the International Monetary Fund (IMF) which led to the demonetisation of gold and prevented 
the member States from setting official prices to gold in relation to currency, three additional protocols were drawn up in Montreal, 
known as the Montreal Additional Protocols Numbers 1, 2, and 3 of 1975 (hereinafter referred to as “MAP 1 1975”, “MAP 2 1975” 
and “MAP 3 1975”, respectively, and as “MAP 1 to 3 1975”, collectively)26 

 
MAP 4 1975 includes the following significant changes:  
• it simplifies and modernises the particulars to be included in the document of carriage and removes the penalty for non-compliance 
with the documentary requirements  
• it introduces the concept of an electronic air waybill;  
• it introduces four specific defences for the carriage of cargo.  
• the monetary cap limiting the carrier's liability for cargo remains the same, but the monetary unit of 250 gold francs per kilogram is 
replaced by 17 SDR per kilogram;27 
• the monetary cap limiting the carrier's liability becomes unbreakable for the carriage of cargo.  
 
VI. Montreal Convention 1999  

Against this background and in order to unify the fragmented liability regime of the Warsaw-system conventions, the 
“Convention for the Unification of Certain Rules Relating to International Carriage by Air” (hereinafter referred to as “Montreal 
Convention 1999”) was adopted in Montreal on 28 May 1999. 
 

The Montreal Convention 1999 provides28 that it “shall prevail over any rules which apply to international carriage by air” as 
between Contracting States to the Montreal Convention 1999, which are also Contracting States to one or more of the Warsaw-system 
conventions. Thus, as between States which are Contracting States to any one of the Warsaw system conventions and the Montreal 
Convention 1999, the Montreal Convention 1999 takes precedence.  

 
 

 
24Art. I (a) Guadalajara Convention 1961. Note that the Convention may also be applicable in relation to a contract governed by the Warsaw 
Convention 1929 or Warsaw-Hague Convention 1955 as later amended by one of the Montreal Additional Protocols.  
25For injury or death of passengers the carrier's liability is capped at 1,500,000 gold francs, for delay in the carriage of passengers the carrier's 
liability is capped at 62,500 gold francs and, for loss, damage or delay in respect of passenger luggage, the carrier's liability is capped at 15,000 gold 
francs per passenger.  
26Additional Protocol No. 1 to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air, Signed at 
Warsaw on 12 October 1929, Signed at Montreal, on 25 September 1975; Additional Protocol No. 2 to Amend the Convention for the Unification of 
Certain Rules Relating to International Carriage by Air, Signed at Warsaw on 12 October 1929, as Amended by the Protocol Done at the Hague on 
28 September 1955, Signed at Montreal, on 25 September 1975; Additional Protocol No. 3 to Amend the Convention for the Unification of Certain 
Rules Relating to International Carriage by Air, Signed at Warsaw on 12 October 1929, as Amended by the Protocol Done at the Hague on 28 
September 1955 and at Guatemala City on 8 March 1971, Signed at Montreal on 25 September 1975. . [Last Accessed on 22/08/2019 at 08:00 pm 
IST] 
27Note that the unit of account relevant to liability arising from carriage of passengers and luggage remains unaffected, i.e., is still expressed in gold 
francs.  
28Art. 55 Montreal Convention 1999.  
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The most notable features of the Montreal Convention 1999 in relation to passengers and their baggage are the following:  
• for damage in excess of 100,000 SDR arising from injury or death of passengers the monetary cap limiting the carrier’s 
liability is removed; however, the carrier may still be wholly or partly exonerated from liability if he proves that he was not 
negligent or that there was contributory negligence by the passenger;  
• there is strict liability (i.e., liability independent of fault) for proven damages up to 100,000 SDR for injury or death of 
passengers and the carrier may not exclude or limit his liability;  
• the liability of the carrier for delay to passengers is limited to 4,150 SDR;  
• the liability of the carrier for loss, damage or delay to baggage is limited to 1,000 SDR for each passenger;  
• an action for damages in respect of injury or death of passengers may also be brought before the courts of a Contracting State 
in which, at the time of the accident, the passenger had his principal and permanent residence.  

 
How to determine the applicable International Air Convention- 

As is evident from the above overview, there are different legal regimes which may potentially be applicable to a claim 
arising from the international carriage of goods by air. Whether one of the Warsaw-system conventions or, alternatively, the Montreal 
Convention 1999 is an important and, in practice, often complicated question.  

 
In all cases, the trigger for the application of any one of the international air conventions and its corresponding legal regime is 

the concept of “international carriage”. There is a single definition of “international carriage”, which has not been changed in 
substance by the various amendments to the original Warsaw Convention 1929, or by the most recent Montreal Convention 1999. To 
determine whether a specific contract of carriage is “international carriage” governed by one of the international air conventions, there 
is a two-stage inquiry, which is complex and in practice often creates considerable difficulty, both for traders and for courts charged 
with the resolution of disputes.  
 

In all cases, the trigger for the application of any one of the international air conventions and its corresponding legal regime is 
the concept of “international carriage”. There is a single definition of “international carriage”, which has not been changed in 
substance by the various amendments to the original Warsaw Convention 1929, or by the most recent Montreal Convention 1999. To 
determine whether a specific contract of carriage is “international carriage” governed by one of the international air conventions, there 
is a two-stage inquiry, which is complex and in practice often creates considerable difficulty, both for traders and for courts charged 
with the resolution of disputes.  
 

The first stage of the inquiry consists of considering the definition of “international carriage”. Both the Warsaw-system 
conventions and the Montreal Convention 1999 use similar language to define the term “international carriage”. They make reference 
to the “contract made by the parties",29 or the “agreement between the parties”,30 in two distinct situations.  
 

i) The agreed place of departure and the place of destination are situated within the territories of two Contracting States, whether 
or not there is a break in the carriage or a transhipment;  

ii) The agreed place of departure and the place of destination are situated within the territory of a single Contracting State, if there 
is an agreed stopping place within the territory of another State, whether or not this is a Contracting State.  

 
Therefore, in order to determine whether a contract for the transport of goods is “international carriage” governed by any one of the 

Warsaw-system conventions or the Montreal Convention 1999, it is imperative to study the air waybill or ticket closely to ascertain 
the agreed places of departure and destination, as well as any agreed stopping place, and to determine whether these meet the 
requirements set out in i) or ii) above. If the requirements are met, the contract is one of “international carriage” governed by one of 
the Warsaw-system conventions or the Montreal Convention 1999, as applicable. 
 
For example  

~Mexico City (Mexico) to Sydney (Australia): Mexico is a Contracting State to the Montreal Convention 1999, whereas 
Australia is not. Australia is a Contracting State to the Warsaw-Hague-Guadalajara-MAP 4 Convention 1975, whereas Mexico is not. 
Both Mexico and Australia are Contracting States to the Warsaw-Hague-Guadalajara Convention 1961. Therefore, the WarsawHague-
Guadalajara Convention 1961 is applicable.  
 

 
29Art. 1 (2) Warsaw Convention 1929.  
30Art. 1 (2) Warsaw-Hague Convention 1955, Warsaw-Hague-MAP 4 Convention 1975, Montreal Convention 1999. 
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National Implementation of International Air Conventions 
Each Contracting State to any one of the international air conventions needs to fully implement the respective international 

air conventions at the national level. In countries where an international agreement needs to be enacted into domestic legislation, this 
can be achieved in a number of ways, including through integrating the text of an international convention into existing legislation. 
However, in the interests of certainty and to avoid any conflict of laws issues between different Contracting States, it is important to 
aim at enacting legislation, which reproduces the totality of the provisions of any one of the international air conventions verbatim and 
without any changes.  
 

In addition, it is important to note that national implementation of any of the international conventions will not achieve the 
intended result unless the respective convention has been ratified or acceded to. In this context, it should be recalled that the trigger for 
the application of the conventions is, in all cases, “international carriage” as defined, i.e. carriage involving Contracting States. Thus, a 
national enactment of an international convention without its ratification would not ensure application of the substantive convention 
provisions in a case where carriage involves that State. Even if the text of the national statute were to make it clear that carriage to or 
from that State should be covered by the convention in question, courts in other jurisdictions, which may be charged with deciding on 
a claim, would, most likely, not give effect to the relevant convention provisions, as the carriage would not involve a Contracting 
State. Thus, adoption of an international air carriage convention at the international level, through ratification or accession, is vital, to 
ensure that any relevant national enactment will be fully effective.  
 

In view of the complexities of the Warsaw-system conventions, there are clear practical advantages in adopting the Montreal 
Convention 1999, the latest and most modern and comprehensive of the international conventions in the field. However, unless and 
until the Montreal Convention 1999 becomes universally adopted, the Warsaw-system conventions and the Montreal Convention 1999 
continue to co-exist. As a result, a country's trade with different trading partners may be governed by different international air 
conventions. In cases where more than one of the international conventions has been adopted by a State, particular care is required to 
ensure effective implementation of each of the international air conventions at the national level. The relevant national legislation 
needs to ensure the application of each international agreement in relation to trade involving Contracting States to that particular 
convention. This is vital in order to avoid unnecessary confusion among traders and to ensure the application of the relevant 
international air convention in respect of carriage between different trading partners. 
 
 
Chapter III: KEY ASPECTS OF THE SUBSTANTIVE LIABILITY REGIME APPLICABLE TO THE INTERNATIONAL 
CARRIAGE OF CARGO 
Scope of Application  

To determine whether or not one of the Warsaw-system conventions or the Montreal Convention 1999 applies, it is necessary 
to establish that the carriage in question is “international carriage”, as defined in the international air conventions, and that it does not 
come within one of a limited number of exceptions. While the first of these aspects has already been referred to earlier, it is 
particularly important and, for this reason will be considered further in this part of the document.  
 
“International carriage” to which the International Air Conventions apply  

The Warsaw-system conventions and the Montreal Convention 1999 apply to “international carriage” by air, which is defined 
by reference to the “place of departure”, “place of destination”, and any “agreed stopping places.”  A close look at the air waybill and 
the “airport of departure” and “airport of destination” boxes, should reveal what was the agreement between the cargo owner and the 
carrier. Cargo owners should note that an agreed stopping place is not always stated in the air waybill, but may be stated in the 
timetables incorporated in the air waybill by reference. Further, carriers often reserve the right to alter the stopping places in case of 
necessity, but this will not have the effect of depriving the “agreed stopping places” of their character as such. 
 

As has already been mentioned earlier, according to the provisions of the international air conventions, there is “international 
carriage” in the following two cases.  
 

First, when both the places of departure and destination are situated within the territories of two Contracting States to one of 
the international air conventions, whether or not there is a break in the carriage or transhipment (i.e., a fortnight stop, or transfer of 
cargo from one aircraft to another).31 
 

 
31Art. 1 (2) Warsaw-system conventions and Montreal Convention 1999.  



 
Cover Page 

  

  
 
DOI: http://ijmer.in.doi./2022/11.02.14 

            

 

ISSN:2277-7881; IMPACT FACTOR :7.816(2022); IC VALUE:5.16; ISI VALUE:2.286 
Peer Reviewed and Refereed Journal: VOLUME:11, ISSUE:2(1), February: 2022 

Online Copy of Article Publication Available (2022 Issues): www.ijmer.in 
Digital Certificate of Publication: http://ijmer.in/pdf/e-Certificate%20of%20Publication-IJMER.pdf 

Scopus Review ID: A2B96D3ACF3FEA2A 
Article Received: 2nd February 2022   

 Publication Date:10th March 2022 
Publisher: Sucharitha Publication, India 

 

 
80 

 

Secondly, when both the places of departure and destination are situated within the territory of a single Contracting State to 
one of the international air conventions and there is an agreed stopping place within the territory of another State, whether or not that 
other State is a Contracting State.32 
 

Thus, all the international air conventions apply only in respect of carriage between two Contracting States to the same 
international air convention, or in respect of carriage within a single Contracting State, if an intermediary international stopover has 
been agreed.  
 
Consignor's Right of Disposal and Consignee's Right to Delivery 

The international air conventions confer on the consignor a right of disposal of the goods during the carriage by air and 
before the goods are delivered to the consignee. The consignor may withdraw the goods at the airport of departure or destination, he 
may stop the goods in the course of carriage at any landing, or he may name a person (other than the consignee named in the air 
waybill) as the person to whom the goods should be delivered. Naturally, the consignor may not prejudice the carrier or other 
consignors in the exercise of this right, and he must repay any expenses occasioned as a result.33 
 

The right of disposal of the consignor ends when the right of the consignee to delivery of the cargo at destination begins, 
except if the consignee declines to accept the goods, or if he cannot be communicated with. 
 

To exercise his right of disposal, the consignor must produce the third part of the air waybill which is signed by the carrier 
and is handed over to the consignor after the carrier has accepted the cargo for carriage. The carrier must inform the consignor 
forthwith if it is impossible to carry out the consignor's orders. However, if the carrier complies with the consignor's directions, the 
carrier must request that the consignor produce the third part of the air waybill. If the carrier does not require the production of the 
third part of the air waybill, he is liable to any person who is lawfully in possession of that part of the air waybill and has suffered 
damage as a result. The carrier may, of course, make a claim against the consignor to recover any resulting loss.34 
 

Unless the consignor has exercised his right of disposal of the goods, the consignee has the right to the delivery of the goods35 
on arrival at the place of destination36. The carrier needs to give notice to the consignee as soon as the goods arrive. At delivery, the 
consignee must pay any charges due and comply with the conditions of carriage set out in the air waybill.  
 

If the carrier admits that the goods are lost, or if the goods have not arrived after seven days from the date on which they 
ought to have arrived, the consignee is entitled to enforce his rights under the contract of carriage, namely, seek damages against the 
carrier. 
 

Further, all the international air conventions confer a right of action on the consignor and the consignee, who may each 
enforce their respective right of disposal and right to delivery of the goods, whether acting in their own interest, or in the interest of 
another 
 

Finally, subject to any rights and obligations that the consignor and the consignee may have towards each other or towards 
any third parties, they may vary the aforementioned provisions of the international air conventions, by express reference recorded in 
the air waybill.37 In practice, such derogation from the provisions of the international air conventions is, however, exceptional.  
 
Air Carrier's liability for Loss, Damage or Delay 

The raison d’etre of all the international air conventions and thus of central importance are the provisions on the air carrier's 
liability, which apply mandatorily and may not be contractually modified to the benefit of the carrier. The common features of the 
liability regime under the international air conventions can be summarised as follows 
 

 
32Ibid. 
33Art. 12 Warsaw-system conventions and Montreal Convention 1999.  
34Art. 12 Warsaw-system conventions and Montreal Convention 1999.  
35Art. 12 (4) and Art. 13 (1) Warsaw-system conventions and Montreal Convention 1999.  
36Art. 13 Warsaw-system conventions and Montreal Convention 1999.  
37Art. 15 Warsaw-system conventions and Montreal Convention 1999. 
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First, in case of damage or delay to cargo, the person entitled to delivery or the claimant must complain in writing to the 
carrier after the discovery of the damage, and within a specified number of days from the date of receipt in case of damage, or from 
the date on which the cargo should have been delivered in case of delay. This is to provide the carrier with the opportunity to 
investigate the facts and circumstances of the damage or delay, collect and retain the necessary documents and information, and assess 
his potential liability. Failure to complain within the specified number of days is prima facie evidence that the goods have been 
delivered in good condition and in accordance with the documents of carriage. More importantly, failure to complain will prevent the 
claimant from subsequently bringing an action against the carrier, except in cases where there is fraud on the part of the carrier. 
 

Secondly, a claimant has two years to bring a court action, or arbitral proceedings claiming damages against the carrier, from 
the date of arrival of the goods at their destination, or from the date on which the aircraft ought to have arrived, or from the date on 
which the carriage stopped. If more than one point is applicable, the latest in date is relevant. After the period of two years the 
claimant's right to bring an action against the carrier is extinguished. This means the claimant's right is lost. As succinctly put by a 
New South Wales court, it is “non-existent … finished, gone forever.” 
 

Thirdly, the claimant needs to prove the extent of his loss as damages are only payable in respect of the actual loss suffered. 
If the three conditions listed above have been complied with (i.e. written complaint within the specified notice period, action within 
the two-year time limit, and proof of loss), then the carrier is prima facie liable for the loss of or damage to cargo and for delay during 
the time the cargo is in the charge of the carrier. However, the carrier is entitled to rely on specified defences, which he needs to prove 
to exonerate himself, wholly or partly, from liability. The liability of the air carrier for delay, loss, or damage to cargo is limited to a 
maximum amount per kilogram, (also called monetary cap). In certain circumstances of serious misconduct, under some of the 
international air conventions, the carrier loses the benefit of the monetary cap limiting his liability for delay, loss, or damage to cargo.  
 
Chapter IV: Jurisdiction 

Issues of international jurisdiction are of great practical importance and often give rise to litigation, as the place where legal 
proceedings are commenced (the “forum”) may affect the substantive rules applicable to the liability of the air carrier. Ultimately, it is 
the law of the forum (including its conflict of law rules) that determines which, if any, of the international air conventions may be 
applicable.  
 

Moreover, questions of procedure are governed by the law of the forum254 as are many issues that are not dealt with in the 
international air conventions. These include important matters, such as the measure and extent of compensatory damages (remoteness 
and quantum), the question of whether there has been any wilful misconduct/recklessness of the carrier or contributory negligence of 
the claimant and how liability should be apportioned.  
 

The international air conventions provide that an action for damages may only be brought in a limited number of jurisdictions 
in places connected with the carrier, but also likely to be convenient for the claimant. In relation to cargo, the claimant has the option 
to bring an action for damages in the territory of one of the Contracting States to the applicable international air convention before the 
competent court at one of the following four places:  

 
a. where the carrier is “ordinarily resident” (the word “domiciled” is used in the Montreal Convention 1999), usually the place of 
incorporation; or  
b. where the carrier has his “principal place of business”, usually the operational headquarters; or  
c. where the carrier has “an establishment [the word “business” is used the Montreal Convention 1999] by which the contract has been 
made”, usually where the air waybill is issued; or  
d. the place of destination, usually designated in the air waybill.  
 

All the international air conventions provide38 that any “clause … and all special agreements entered into before the damage 
occurred by which the parties purport to infringe the rules laid down by [the applicable international air convention], whether by 
deciding the law to be applied, or by altering the rules as to jurisdiction, shall be null and void”. Thus, exclusive contractual 
jurisdiction agreements are not permitted. However, in respect of carriage of cargo, arbitration clauses are permitted, provided that the 
arbitral proceedings are brought in one of the four optional jurisdictions specified, and provided the arbitrator or arbitration tribunal 
apply the provisions of the international air conventions. 

 
38Art. 32 Warsaw-system conventions, and Art. 49 Montreal Convention 1999.  
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Chapter V: Indian Scenario 
When it comes to the Indian Scenario the author will be dealing with specific function of the conventions ratified and the 

competition side of it. Therefore, to study the Indian scenario is a but a really nice way of analysing the status quo now that the world 
side of the air transportation is already mentioned. 
 
Conventions 
India has ratified the following international conventions: 

 the Convention for the Unification of Certain Rules Relating to International Carriage by Air, signed in Warsaw on October 12 
1929; 

 the Convention on International Civil Aviation, signed in Chicago on December 7 1944; 
 the Convention on the International Recognition of Rights in Aircraft, signed in Geneva on June 19 1948; 
 the Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, signed in Rome on October 7 1952; 
 the Convention on Offences and Certain Other Acts Committed on Board Aircraft, signed in Tokyo on September 14 1963;     
 the Convention for the Suppression of Unlawful Seizure of Aircraft, signed in The Hague on December 16 1970; 
 the Convention on the Suppression of Unlawful Acts against the Safety of Civil Aviation, signed in Montreal on September 23 

1971; 
 the Convention for the Unification of Certain Rules for International Carriage by Air, signed in Montreal on May 28 1999; and 
 the Convention on International Interests in Mobile Equipment, signed in Cape Town on November 16 2001. 

 
Bilateral Agreements 

India has entered into a number of bilateral air service agreements with various countries. Pursuant to the new civil aviation 
policy of 2016, the Indian government intends to liberalise the air service agreement regime in order to provide greater ease of 
conducting international operations and tapping into the global passenger market. At the International Civil Aviation Negotiations 
2016, India signed open skies agreements with six countries – Czech Republic, Finland, Guyana, Jamaica, Spain and Sri Lanka. India 
also entered into an open skies air service agreement with Greece and intends to sign similar agreements on a reciprocal basis with 
South Asian Association for Regional Cooperation states and other countries located over 5,000 kilometres from Delhi. 
 
The following government bodies regulate the aviation industry in India: 
The DGCA primarily deals with safety and operational issues. Its role and functions include: 

 registration of civil aircraft; 
 formulation of standards of airworthiness for civil aircraft registered in India and granting certificates of airworthiness to such 

aircraft; 
 granting air operator certificates to Indian carriers and regulation of air transport services operating to, from, within and over 

India by Indian and foreign operators, including clearance of scheduled and non-scheduled flights of such operators; 
 investigating accidents and incidents and taking accident prevention measures, including formulating implementation of safety 

aviation management programmes; 
 monitoring aircraft noise and engine emissions and collaborating with the environmental authorities; and 
 safety oversight of all entities approved, certified or licensed under the Aircraft Rules. 
 The BCAS sets and monitors standards and measures with respect to the security of civil flights at international and domestic 

airports in India for airport and airline operators and security agencies. 
 The AAI was formed with a view to accelerate the integrated development, expansion and modernisation of the operational, 

terminal and cargo facilities at airports in India in conformity with international standards. Its main functions include: 
 the design, development, operation and maintenance of international and domestic airports and civil enclaves; 
 the expansion and strengthening of operation areas (eg, runways, aprons and taxiways); 
 the control and management of Indian airspace extending beyond the territorial limits of the country; and 
 the provision of communication and navigation aids. 

 
The steps which Air Carriers need to take in order to obtain an Operating Licence 

Rules 134 and 134A of the AR1937 permit the operation of the following types of air transport services upon fulfilment of 
minimum requirements laid down in the relevant CAR (Series C, Section 3, Air Transport) issued by the DGCA:  
1. Scheduled Air Transport Service (Passenger).  
2. Scheduled Air Transport Service (Cargo). 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3. Non-Scheduled Air Transport Service (Passenger).  
4. Non-Scheduled Air Transport Service (Cargo).  
 

The aforesaid permit is equivalent to the Air Operator’s Certificate that is required to be issued by an ICAO Member State. 
Besides other requirements, the issuance of a permit shall depend on the applicant demonstrating adequate organisation, method of 
control and supervision of flight operations, a training programme and maintenance arrangements consistent with the nature and extent 
of the operations specified. The CAP 3100 Air Operators Certification Manual provides guidance to an applicant seeking an air 
operator’s permit on the systematic procedures to be followed during a certification process. The entire certification process has been 
classified and divided into different phases as listed below:  
 
1. Pre-application phase – Wherein the applicant is required to submit a letter of intent to the DGCA outlining the proposal. Upon 
examining the proposal from financial, economic and legal perspectives, which may also include a pre-application meeting, the MCA, 
upon satisfaction of these aspects, may issue a No-objection Certificate.  
2. Formal application – The applicant is required to submit a complete application in the  
invite the applicant for a formal meeting to discuss further details relating to the certification process.  
3. Document evaluation – During this phase, the DGCA shall conduct a series of discussions to assess the applicant’s capability to 
conduct aircraft transport operations by verifying the documents submitted by the applicant. The documents shall reflect precisely the 
mode and way the applicant intends to conduct the proposed operations and, upon approval, they shall form a part of the 
understanding between the DGCA and the operator regarding future functioning of the operator.  
4. Demonstration and inspection – The applicant is then required to demonstrate to the DGCA its capability of conducting the 
proposed operations in accordance with the procedures detailed in the documents/manuals reviewed during the previous phase. All the 
details provided by the applicant shall be scrutinised in detail, including inspection of facilities and sufficiency of resources. In the 
event the DGCA is satisfied with the authenticity of the documents and the inspection process, approved flight(s) will be conducted to 
destinations of intended operations, as determined by the DGCA. In the event the DGCA requires the applicant to make operational 
changes, the same shall be carried out by the applicant prior to moving on to the next phase.  
5. Certification – Upon completion of the procedure stated in the previous phases and the fulfilment of criteria stipulated by the 
DGCA in this regard to the DGCA’s satisfaction, an Air Operator’s Permit shall be issued by the DGCA along with the associated 
operations specifications.  
 

Once certified, the operator is responsible for continued compliance with the initial conditions of certification and applicable 
legislative requirements and the DGCA’s requirements promulgated from time to time.  
 

Based on the field of activity concerned within the aviation sector, the applicability of regulatory laws may also differ. Some 
of the principal regulations are:  

Legislation Function 

The Aircraft Act, 1934 (AA1934) 
and the Aircraft Rules, 1937 
(AR1937)  

(i) Regulates the manufacture, possession, use, operation, sale, and the import and 
export of aircraft; and (ii) stipulates the parameters for determining air worthiness, 
maintenance of aircraft, general conditions for flying and safety, registration of 
aircraft and the conduct of investigations.  

The AAI Act, 1994  
(i) Establishes the AAI; and (ii) makes the AAI responsible for the development, 
finance, operation and maintenance of all government airports in India.  

The Civil Aviation Requirements 
(CARs)  
 

CARs are issued by the DGCA under Rule 133A of the AR1937 and provide the 
standards expected to be met before a licence, certificate, approval or permission is 
granted/accorded.  

The Carriage by Air Act, 1972 
(CAA)  

Governs the rights and liabilities of air carriers and is applicable to both domestic 
and international carriage by air, irrespective of the nationality of the aircraft 
performing the carriage.  

Aircraft (Carriage of Dangerous 
Goods) Rules, 2003  

Regulate air carriage of dangerous goods (hazard to health, safety, property or 
environment) and prescribe the training procedure for shippers, operators, ground 
handling agencies and/or freight forwarders involved in the transportation of such 
dangerous goods.  
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The Suppression of Unlawful Acts 
against Safety of Civil Aviation 
Act, 1982  

The ratification of the Montreal Convention brought this legislation, which defines 
and punishes offences like committing violence on board an aircraft, offences at 
airports, causing destruction of or damage to navigation facilities, etc.  

 
Air Safety and Air Accidents 

India follows the ICAO guidelines on safety. The DGCA administers safety requirements to be observed by aircraft including 
foreign aircraft operating in India. General safety conditions for operators, crews, airworthiness, flights, etc. are prescribed under Part 
III of the AR1937. The mandatory safety pre-requirements prior to the grant of an operation permit by the DGCA include: the 
formulation of a safety manual approved by appropriate trained personnel; and obtaining an insurance policy for crew, passengers and 
property to be transported by air. The DGCA administers the state safety programme and issues a certificate of airworthiness prior to 
the flying of aircraft, confirming that they conform to the design standards, are safe for operation, and meet minimum requirements 
with respect to engineering, inspection and maintenance.  
 

The Aircraft Accident Investigation Bureau of India established under the Aircraft (Investigation of Accidents and Incidents) 
Rules, 2012 is responsible for the investigation of accidents or incidents arising out of, or during, navigation in or over India of any 
aircraft, and prescribes a list of powers and functions of the investigation body, procedure of investigation, reporting of incidents and 
powers of the inquiry officer. CARs on implementing Flight Safety Awareness, and an Accident/Incident Prevention Programme for 
all operators engaged in scheduled or non- scheduled air transport services, have also been issued. 

 
Future Of Indian Air Cargo 
The following developments are of note:  

 The proposal to replace the DGCA with a new regulator – the Civil Aviation Authority – with financial autonomy and power to 
address issues relating to consumer protection and environment regulations.  

 The government’s proposed construction of 17 highways-cum-airstrips; 18 greenfield airports; reviving 50 unserved and under-
served airstrips in the next three financial years; starting a new regional connectivity scheme; and reviving an air services 
agreement with countries (an agreement already having been concluded with the Netherlands to operate up to 28 flights each 
week).  

 The Executive Development Programme of Rajiv Gandhi National Aviation University in collaboration with the US–India 
Cooperation Program to promote skills development for the senior leadership and close the gap of increasing demand for 
trained people in the aviation sector.  

 The Requirements for the Operation of Civil Remotely Piloted Aircraft Systems, 2017, issued by the DGCA.  
 The MRO industry in India is likely to expand and gain expertise in the likeliness of a fully-fledged MRO venture hosted by 

Thailand. The venture is favoured owing to the fast-growing commercial aviation market in India.  
 Government has planned to enter into an ‘Open Sky’ Air Service Agreement as per National Civil Aviation Policy 2016, on a 

reciprocal basis with SAARC countries and  
 The taxes levied on the Aviation Turbine Fuel must be brought within the purview of GST, which will attract input tax credit 

thereby enabling the airlines to pass down the cost fully to passengers.  
 The DGCA until recently had prohibited the use of drones in India citing privacy and security concerns. Past attempts by the 

civil aviation regulator to draw a framework to govern its operations in India was met with criticism and never saw fruition. In 
2014, the DGCA issued a public notice enlisting several approvals required for civil application of an unmanned aircraft 
vehicle; followed by draft guidelines issued in 2016 and 2017. Although the drafts were not given effect, it largely announced 
the Government’s intention to permit the use of UAV’s for civilian and recreational purposes in the future. On August 27, 
2018, the National Drone Policy has legalised the use of drones in India to be effective from December 1, 2018.  
 

Conclusion 
In relation to the carriage of goods by air, there are a considerable number of different international legal regimes co-existing 

at the international level. This state of affairs creates a challenge, for policy-makers and legislators charged with developing 
appropriate national legislation, for judges and arbitrators involved in applying and interpreting the relevant law and for private parties 
engaged in air transportation. The main issues for consideration in this context, which have also been referred to elsewhere in this 
Report, are, due to their importance, again restated here as follows: 196. Whether one of the Warsaw-system conventions or the 
Montreal Convention 1999 applies to a claim arising from the carriage of goods by air is an important and, in practice, often 
complicated question. In all cases, the relevant criterion for the application of any one of the international air conventions and its 
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corresponding legal regime is the concept of “international carriage”, as defined uniformly in the various international legal 
instruments. Thus, all the international air conventions apply only in respect of carriage between two Contracting States to the same 
international air convention, or in respect of carriage within a single Contracting State, if an intermediary international stopover has 
been agreed. Each Contracting State to any one of the international air conventions needs to fully implement the respective 
international air conventions at the national level. In countries where an international agreement needs to be enacted into domestic 
legislation, this can be achieved in a number of ways, including through integrating the text of an international convention into 
existing legislation. However, in the interests of certainty and to avoid any conflict of laws issues between different Contracting 
States, it is important to aim at enacting legislation, which reproduces the totality of the provisions of any one of the international air 
conventions verbatim and without any changes. 
 

In addition, it is important to note that national implementation of any of the international conventions will not achieve the 
intended result unless the respective convention has been ratified or acceded to. In this context, it should be recalled that the trigger for 
the application of the conventions is, in all cases, “international carriage" as defined, i.e. carriage involving Contracting States. Thus, a 
national enactment of an international convention without its ratification would not ensure application of the substantive convention 
provisions in a case where carriage involves that State. Even if the text of the national statute were to make it clear that carriage to or 
from that State should be covered by the convention in question, courts in other jurisdictions, which may be charged with deciding on 
a claim, would, most likely, not give effect to the relevant convention provisions, as the carriage would not involve a Contracting 
State. Thus, adoption of an international air carriage convention at the international level, through ratification or accession, is vital, to 
ensure that any relevant national enactment will be fully effective.” 
 

In view of the complexities of the Warsaw-system conventions, there are clear practical advantages in adopting the Montreal 
Convention 1999, the latest and most modern and comprehensive of the international conventions in the field. However, unless and 
until the Montreal Convention 1999 becomes universally adopted, the Warsaw-system conventions and the Montreal Convention 1999 
continue to co-exist. As a result, a country's trade with different trading partners may be governed by different international air 
conventions. In cases where more than one of the international conventions has been adopted by a State, particular care is required to 
ensure effective implementation of each of the international air conventions at the national level. The relevant national legislation 
needs to ensure the application of each international agreement in relation to trade involving Contracting States to that particular 
convention. This is vital in order to avoid unnecessary confusion among traders and to ensure the application of the relevant 
international air convention in respect of carriage between different trading partners.  
 
 


