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PROHIBITION OF CHILD MARRIAGE ACT, 2006: A CRITICAL STUDY 
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Department of Law, J.R.N. Rajasthan Vidhyapeeth 
Udaipur, Rajasthan, India 

 
“Choti si umariya main parnanayo re babosa, 

kario tharoo kain main kusoor.” 
 

These lines from title track of a daily soap on-air best put forth the agony of a child’s heart that is undergoing a marriage 
ceremony. These lines itself symbolize the mixed pain of leaving the father’s house and at the same time the anguish as to why was 
she being married off at such a tender age. 

 
Child marriage is one of the worst forms of denials of child rights. It is the responsibility on the government to take whatever 

steps necessary to curb this social evil.1 Now that the legislature has come up with the Prohibition of Child Marriage Act, 2006 which 
will replace the existing Sharda Act. Article analyses both these Acts. 

 
Historical prelude to child marriages 

It seems after the perusal of ancient history that though child marriage was not wholly unknown yet the general practice was 
to marry off children only after attaining puberty (can be used interchangeably with majority)2. This practice started in medieval 
period with the advent of foreign invaders. Medieval period has also been the period of inception of many social evils like sati pratha, 
widows not been allowed to remarry, parda pratha etc along with child marriage. 
 
Legislative history 

The Child Marriage Restraint Act, 1929 (Sharda Act): The child marriage restraint act popularly known as the Sharda Act 
after the person who introduced it was the first of its kind in Indian history which was meant to restrain child marriage. It was enacted 
with a Modest purpose in view. It does not purport to prohibit child marriages; it merely wants to restrain them. Instead, it prescribes 
some penalties for those persons who are responsible for child marriages. The legal age of marriage and consent for sex has been 
changed from time to time as follows by legislature: 
 
 
 

 
1 The UDHR and CEDAW make child marriages invalid, India is signatory to them. 
2  “Yajnavalkya smrit” requires a male to marry after finishing his education (avaplutabrahmacharya) ie Age of majority. 
 

 
Year 
 

Age of consent 
Under 
s.375, 5th clause, IPC 
 

Age mentioned in 
the Marital Rape 
Exception to s.375, 
IPC 

Minimum age of 
Marriage under the 
CMRA,1929 and 
PCMA2006 

1860 10 years 10 years --- 

1891 after the amendment of 
I.P.C. 

12 years 12 years --- 

1925 after the 
amendment of I.P.C. 

14 years 13 years --- 

1929 after the passing of the 
Child Marriage Act 1929 

14 years 13 years 14 years 

1940 after the amendment of 
the IPC and CMA 1929 

16 years 15 years 15 years 

1978 untill now 16 years 15 years 18 years 
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Under the ‘Child Marriage Restraint Act’ the bride groom and not the bride is punishable.3 Persons procuring such marriages 
are also punishable under the act.4 The act raises a presumption of negligence against the parent or guardian in whose care the child 
is.5 A female party to the marriage is not liable to punishment.6  Thus, women of eighteen years who marries a boy of seventeen years 
cannot be punished under the act similarly, a female guardian cannot be punished .the Baratis and the persons present at the reception 
can also not be punished. Besides this an injunction may be issued by the court if it is satisfied from information laid before it through 
a complaint or otherwise that a child marriage in contravention of the act has been arranged or is about to be solemnized the offences 
under the act are not cognizable offences. This means that unless a complaint is filed no proceedings can be launched in a court of law. 
Whatever may have been the legislature the child marriage restraint act does not purport to render child marriages void.7 The marriage 
will be valid for all purposes. Hence the Act itself in a way gave tacit approval to child marriages as it prohibited the solemnization of 
child marriages, but did not declare them illegal or invalid. This made the Act violative of several international conventions like 
UNCRC, UDHR and CEDAW which make child marriages invalid. The Act, when read with the Hindu Marriage Act, 1955, says that 
a child married before the age of 15 could get her (or his) marriage annulled if she had repudiated the marriage between the ages of 15 
and 18.  

 
The Hindu Marriage Act, 1955  

The HMA, 1955 lays down minimum age of eighteen for bride and twenty-one for bridegroom as a condition for marriage8 
however this has not been given as a ground for void or voidable marriage if such condition is violated. The only remedy provided 
under HMA, 1955 is under section 189 Hence after perusal of CMRA, 1929 & HMA, 1955 it becomes clear that the validity of the 
marriage isn’t affected in any way even if the marriage was in contravention of minimum age prescribed. 

 
Marriage sacrament as well as a contract- (age of consent) 

Ancient texts declare marriage to be a sacrament10 not a contract; therefore, a consenting mind is not necessary and its 
absence, whether from infancy or incapacity, is immaterial11 but the judicial decisions declared that it’s not a mere contract12. 
However, it may be submitted that after the passing of the Hindu marriage act, 1955 a Hindu marriage does not remain a mere 
sacrament only, but certain elements of contract have also been incorporated into the act Apart from the conditions of marriage 
specifically mentioned in the act, it is elementary that a marriage must be based on free consent. Hence if the consent is obtained by 
force or fraud, the marriage is voidable. Regarding the ‘age of consent’ the IPC has recognized the minimum marriageable age for a 
girl to be 15 years. However, at the same time marriageable age as prescribed under the Child Restraint Acts is 18 years. Here it is 
clear that there is an ambiguity and contradiction as regards ‘age of consent’ in the HMA, 1955 & IPC. The judiciary has through a 
series of decision laid down that even though the age requirement were ignored yet the marriage remains valid for all purposes and is 
neither void nor voidable.13 If we apply doctrine of “Factum Valet” a marriage in contravention to age of consent is valid anyhow and 
will only attract penal penalty. 

 
THE PROHIBITION OF CHILD MARRIAGE PREVENTION ACT, 2006, CHANGES 
The Prohibition of Child Marriage Prevention Act, 2006, provides for  

 The appointment of CMPO (Child Marriage Prevention Officers) across the country, to prevent child marriages, investigate 
complaints and gather evidence to prosecute any violation of the law. The CMPO is in charge of creating awareness on the 

 
3  If he is less than twenty-one years, simple imprisonment of 15 days or fine or both can be imposed-sec 3 of CMRA, 1929 above 21 years, three 

months simple imprisonment can be imposed or fine can be imposed –sec 4 of CMRA, 1929. 
4 Section 5 of CMPA, 1929. 
5  Section6 (2) of CMPA, 1929. 
6  Provision to sec 6 of CMPA, 1929. 
7  Ram saran v. Sital AIR 1939 ALL 340. 
8  Section 5 of the HMA. 
9  Section 18. HMA. 
10  Manu, ii, 66, 67; VI, 36, 37. 
 
11  Deokishan v. Budh prakash (1883)5 ALL. 509 F.B., 513. 

        12  Muthuswami Aiyar and Shepherd JJ.: ‘it is not a mere contract in which a consenting mind is      indispensable, the person married may be a 
minor or even of unsound mind, and yet; if the marriage rite is duly solemnized, there is a valid marriage’- Venkatacharyalu v. Rangacharyalu 
(Mayne 10th ed pg 143). 
13  Ravi Kumar v. State 2006 (1) Hindu LR 210 (Delhi). 
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issue, furnishing statistics on child marriage to the State government, and petitioning the court for orders related to 
maintenance, custody and injunctions. 

 Every child marriage, whether solemnized before or after the commencement of this act, is voidable at the option of a 
contracting party who was a child at the time of marriage. But the petition must be filed within two years of attaining majority. 

 Under the Act, a child marriage is void if the child is taken out of the custody of a lawful guardian and made to go through with 
the marriage, if compelled or forced, trafficked or sold.  

 The Act makes child marriage a cognizable and non-bail able offence. Under the Act, any male above the age of 18 marrying a 
female child and people involved in performing, abetting or attending will be punished with imprisonment for two years, or a 
fine of Rs.1 lakh, or both. Parents and guardians and a person who performs conducts or directs a child marriage can be 
punished with imprisonment for three months and fine. Similarly, associations promoting such marriages are also liable to fine. 

 The Act says that if there are children born out of a child marriage, the child will be considered a legitimate child, the custody 
of the child will be decided based on the best interests of the child, and that one of the parties to the marriage or their guardians 
have to pay maintenance for the child. 

 The Act enables a magistrate to issue an injunction prohibiting a child marriage, and a marriage performed in contravention of 
an injunction order is void. Contravening an injunction is punishable with imprisonment for two years and a fine of up to Rs.1 
lakh, or both. 
 

A CRITIQUE OF THE PCMRA, 2006 
“Void and Voidability”: There are some discrepancies in this Act, which are likely to benefit the accused person. The terms 

‘Void and Voidable’ have been used in the preamble to of the Act but there is a vast difference between the meanings of both the 
terms. It has been stated in clause 3(2) -If at the time of filing a petition, the petitioner is a minor, the petition may be filed through his 
or her guardian or next friend along with the child marriage prohibition officer. The legislature on one hand declares child marriage to 
be illegal that is against the law and on the other hand it does not declare it to be void and the only remedy it provides to the affected 
parties to the marriage is that the marriage is void able at the option of the party but if the party happens to be a minor at the time of 
filing a petition through his or her guardian or next friend along with the child marriage prohibition officer. The proposed Act does not 
enable the minor himself or herself to get the child marriage declared void. 

 
The anomalism in the Act 

 In case of child marriages, it is generally the parents who take decision on behalf of their children as to get him/her married. 
Why on the earth would a parent who himself has arranged the marriage for his/her child would file a petition for the same 
marriage to be declared null and void.  

 Clause 10 of the said Act provides for punishment for solemnizing a child marriage. In the proposed clause the legislature has 
provided that the female parents who procure marriage for a minor child is not to be punished. Similar provision was provided 
in the Sharda act, 1928 which exempted punishment for the female parents and procurer. But social conditions have undergone 
considerable change since then now adult females have a say in contracting marriage of minor child besides this how can a 
female who is responsible for the child marriage of another female child be exempted on the ground that she is a female? This 
reminds of one trial in which a person who had murdered his own parents sought mercy on the ground that he was an orphan. 

 Maintenance by the minor-The legislation is silent as to whether also under section 125 of the CrPC such minor child can claim 
maintenance. 

 The powers given to the child marriage prohibition officer are not defined. 
 The District Judge has been conferred the powers to declare a decree of nullity but this is also a delayed procedure. If it can be 

decided on the basis of affidavits and within six months, then it would be proper. 
 

What the Act does not provide for (Suggestions) 
 As the fact exists that most of the child marriages are taking place in rural areas of the country, the legislature has not taken this 

fact for consideration.  
 The Act to be effective it ought to define specifically the role of the police and government officials who may aid and abet 

child marriages, or elected representatives who solemnize child marriages.  
 There is a need to address specifically the issue of ‘Mass Marriages’ and the procedures that are to be followed by those who 

conducted such ceremonies.  
 The village head could be entrusted with the responsibility of reporting to the police about child marriage taking place within 

his area and made liable penally for the contravention of the same.  
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 The baratis and other are not being punished since evils like child marriage perpetuate and flourish through social sanction only 
especially in case of mass marriages. 

 The Act does not provide for any protection to ground level workers who are working towards creating social awareness 
among the masses of the evil consequences of such marriages. The Bhanwari Devi (a Sathin) incident it is submitted had given 
a strong set back to the prospects of curbing such practices.  

 To take up first things first, the law must make registration of all marriages mandatory it will check child marriages. 
 
CONCLUSION 

The real dynamics of the law is in its implementation and not in its substance. Hence despite so many loopholes if the law is 
implemented effectively than it may also go a long way in curbing the practice of child marriage? but taking into the considerations 
the past record of such social legislations it seems quite odd not to believe that this time also the law will turn out to be a piece of 
legislation and nothing more than that., the fact remains that only very few laws, which are intended to bring about social reforms, 
have succeeded. Prohibition did not succeed; the anti-dowry law did not succeed. There are very few laws which have succeeded at 
all. The reason is-they were not implemented rather only drafted People jealously guard their customs and traditions. Inertia to change 
exists, what is needed is a strong law to supplement the efforts to curb this practice and if we want to reiterate success in abolishing 
practices like ‘Sati pratha’ and ‘Widow Remarriage’. A strong law coupled with strong executive fore to implement could see a ray of 
hope…for millions of girls to enjoy their childhood before motherhood is thrust on them.  
 


