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Abstract 
           Over the past years, there has been a notable unresolving dispute on taxability of transponder or satellite charges as royalty i.e., 
especially as process royalty and equipment royalty under the Income Tax Act of 1961, as well as any applicable Double Taxation 
Avoidance Agreements. The relationship between money obtained from cable providers' usage of satellites and the classification of 
such income has been a point of contention. This issue plays a vital role in international taxation because in most of the cases, these 
satellites are owned by foreign companies which do not have a fixed base in India. Whereas, they take the stand that they do not have 
a permanent establishment and therefore, not liable to be taxed in India. However, the tax authorities, they take a different stand. In 
their view, the foreign companies carry out business operations in India through dependent agents. As an example, imagine a 
circumstance in which a satellite owned by one government is orbiting another and provides a service to a third country. This actually 
raises a number of issues regarding taxation. In the case of royalties, the problem stems from the usage of particular phrases in the 
DTAAs' and Act's definitions of royalty. The main point to evaluate is whether the payments should be classified as royalties or 
business income. 
 
Keywords: Tax Implications, Satellite Charges, Characterization Issue, Royalty or Business Income. 
 
Introduction 
                 The characterisation issue plays an important role in international taxation because in most cases these satellites which are 
owned by foreign companies, they do not have a fixed base in that country so as to bring those payments under the acceptable head to 
tax. This problem also pertains to the use of certain terminology in the royalty definition under the DTAAs and the Act for the 
purposes of royalties. The basic question is whether or not, the payments made should be considered as royalties or as business 
income. To quote, the language used in the royalty definition raises some dubious questions like, what constitutes “consideration paid 
for the utilisation of, or the right to use, any secret formula or process”? Royalties are payments paid for the use of space on a satellite 
and appropriate transmission into the originating nation. To notice, that the OECD and therefore the UN Model Conventions contains 
provisions in reference to taxation of royalties, but they do not contain any specific provision relating to taxation of technical fees. In 
that case, the fee paid under both these conventions is treated as business income. However so as to bring such payment under 
business profits, the requirements of permanent establishment concept to be fulfilled properly. 
 
               The term “royalty” is defined in the Income tax act, 1961 was amended in 2012 with retroactive effect, It had been defined to 
mean consideration for the utilisation of any patent, invention, model, design, secret method or procedure, brand, or other intellectual 
property of a similar kind. The retroactive amendment was administered in 2012 by means of insertion of an explanation for the 
expression “process” includes and shall be deemed to have always included transmission by satellite including up-linking, 
amplification, conversion for down linking of any signal, cable, optic fibre or by the other similar technology. As per the amendment, 
a foreign satellite owner’s income on account of transmission of signals of an television channel carrying on business in India is 
deemed as “royalty” arising in India and, therefore taxable in India. Even before the retroactive amendment, the tax authorities have 
attempted to tax as income as royalty deemed to arise in India. But, in 2011, the Delhi High Court rejected the position of tax 
authorities and amendment was administered with the intention of overcoming this position. 
 
Impact of retroactive amendment & the existing tax implications 
              In a case of Asia Satellite Telecommunications Co. Ltd. v. DIT1, a Hong Kong company was engaged in the business of 
providing private satellite communication and also broadcasting facilities and had launched two satellites in geostationary orbit. The 
Hong Kong company activities were confined to telemetry, tracking and control of the satellites and did not play any role in either 
uplinking or the signal-receiving activity. All these were performed from outside India. The Indian tax authorities contented that Hong 
Kong company entered into agreements with television channels that downlinked programs to India, then that they had a business 
connection in India. Thus, the Hong Kong company’s income was taxable in India.  

 
1IT Appeal No. 131 and 134 of 2003, dated 31 Jan 2011 



 
Cover Page 

  

  
 
DOI: http://ijmer.in.doi./2022/11.01.47 

            

 

ISSN:2277-7881; IMPACT FACTOR :7.816(2022); IC VALUE:5.16; ISI VALUE:2.286 
Peer Reviewed and Refereed Journal: VOLUME:11, ISSUE:1(3), January: 2022 

Online Copy of Article Publication Available (2022 Issues): www.ijmer.in 
Digital Certificate of Publication: http://ijmer.in/pdf/e-Certificate%20of%20Publication-IJMER.pdf 

Scopus Review ID: A2B96D3ACF3FEA2A 
Article Received: 2nd January 2022   

 Publication Date:10th February 2022 
Publisher: Sucharitha Publication, India 

 

 
52 

 

           It had been held that the Hong Kong company could not be considered carrying on business operations in India merely because 
the footprints of its satellites extended over India. Further noted that the corporate retained control over, and operated the satellites and 
it did not lease the equipment to customers, instead it merely provided services to the customers without letting customers use any 
“process” i.e., to say, the signals beamed by the television channels were received or processed by the transponders in the satellites, 
but those satellites were operated only by the Hong Kong company and not by the television channels. Also, any process that were 
administered by the transponders could not be considered as “performed in India”, because the satellites in which the transponders 
were situated were actually located outside India. Therefore, the tv channels did not use any process in the transponders within the 
satellites and therefore the High Court concluded that the Hong Kong company’s income did not amount to royalty taxable in India in 
terms of section-9(1)(vi) of the act. 
 
            To examine, whether the retroactive amendment in the act could affect the connotation of “royalty” under a tax treaty. The 
tribunal decided in a case, where a Mauritius company made payments to a US company on account of transponder hire charges for 
broadcasting of programs for television channels that had Indian audience. The taxpayer company contended that the 2012 retroactive 
amendment to the royalty definition did not simply influence characterization of Income under the relevant tax treaty which was 
entered between India and the United States, since the royalty definition in that tax treaty was not amended2. The tribunal accepted. 
Thereafter, in DIT v. B4U International Holdings Ltd, the Bombay High Court declined to disturb the ITAT’s decision3. However, A 
different conclusion made in Vodafone South Ltd. v. DDIT4. Here, an Indian telecommunication company paid “interconnect usage 
charges” to certain non-resident telecommunication operators. One recipient was tax resident of Belgium. The Indian 
telecommunication company’s contention that the said payments did not attract Indian withholding tax because the foreign 
telecommunication operators had merely provided “services”. Also, the tribunal rejected their claim that the Belgian operators’ 
income for provision of interconnect services could not be characterized as royalty for the purposes of the treaty between India and 
Belgium. Moreover, the tribunal rejected their argument that the retroactive amendment to the royalty definition in the act could not 
affect the tax treaty definition of royalty. As per the Indian tax authorities, the Belgian operator’s income amounted to royalty for the 
tax treaty purposes and therefore the tribunal accepted that line of argument. 
 
                The issue in Panamsat case was as same as that of Asia sat case, here an assessee was resident in USA. Therefore, the 
DTAA between India-USA was applicable. The tribunal held that the word ‘secret’ qualifies both the words ‘formula’ or ‘process’. It 
must be noted that in both the model conventions, the words used are ‘secret formulae or process.’ Further the tribunal proceeded to 
determine the question of whether the process carried on by the assessee may be a secret process. Also found that the process of use of 
the transponder to relay satellite signals into India was in no way considered to be a secret process. Therefore, the utilization of a 
satellite and the payments made thereof cannot be treated as royalty income under the Act and thus, source treatment of such income 
cannot be applied. As a result, income from the use of the transponder to rebroadcast satellite signals into India will not be taxed in the 
absence of a permanent base5. 
 
            The Delhi High Court in case of Shin Satellite, held payment for data transmission services through a transponder is not 
royalty under tax treaties entered by India between Thailand & Netherlands6. The ruling of High Court is that legislature is competent 
to amend the provision retrospectively, when dispute arises, it is the substance of the amendment that actually determines its ultimate 
operation. Whereas the Delhi High Court in case of TV today Network Limited, held that as far as domestic taxability of income from 
data transmitting services are concerned. The Finance act, 2012 mandates that income from these services are said to be royalty7. The 
actual circumstances in this case show that amendment was no more than an exercise in undoing the interpretation of the court, which 
held that these services are non-taxable under the act. Therefore, the High Court proceeds with the view that amendment to the royalty 
section is retrospective and is said to be taxable income under the act. 
 
           The taxability under the tax treaty, Article-39 of the Vienna Convention on Law of Treaties states regarding amendment of 
treaties, it may be amended by agreement between the parties.  Unilateral amendments to treaties are prohibited. In case of VR S.R.M 
Firms &Ors by Madras High Court held that tax treaties considered as mini legislation containing themselves all the relevant aspects 

 
2B4U International Holdings vs. DCIT, ITA No. 3326/Mum/2006 dated 28 May 2012 
3Income tax Appeal No. 1274 of 2013 dated 29 April 2015. 
4 IT(IT)A Nos. 449 to 453/Bang/2013 dated 30 December 2014 
5Deputy Commissioner of Income Tax. vs. Panamsat International Systems Inc. (2006) 103 TTJ (High Court of Delhi) 861. 
6DIT vs. Shin satellite public co ltd [ITA 500/2012], DIT vs. New Skies satellite BV [ITA 473/2012] (Del)-taxsutra.com 
7DIT vs. TV Today Network Ltd., [2014] 221 Taxmann 123 (Del) 
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that discrepant with general taxation laws of the respective countries8.The High Court relied on the Asia Satellite decision take note on 
OECD commentary to point out that the process must be secret and specifically income from data transmission services do not partake 
of nature of royalty. It had been observed that income from the lease of transponders earned by tax payers does not constitute royalty 
under the relevant treaty and held that 2012 amendment in the act will not affect the international treaty and ruled in assessee’s favour. 
 
Whether Bandwidth costs constitutes royalty?  
            In the case DCIT v. Cognizant Technology Solutions India Private Limited, the Income Tax Appellate Tribunal ruled that 
payments for bandwidth and router management services are taxable in India as "royalty" under Section-9(1)(vi) of the statute9. The 
Tribunal made this decision solely on the basis of the decision in Verizon Communications Singapore Pvt Ltd. v. ITO10, which held 
that payments for bandwidth services are in the nature of 'royalties' under the act and the India-Singapore tax treaty because they 
qualify as payments for the use of a 'equipment' or a 'process.' The facts are that the non-resident service provider provides bandwidth 
and other communications services throughout Asia Pacific, including India. Accordingly, where the international half the services 
were provided by this company, the Indian half was provided by an Indian service provider using its own equipment. Despite this, the 
Madras High Court ruled that the payments to the non-resident corporation were for the "use of equipment.". Also held that such 
payments may also be in relation to the ‘use of process’.  
 
          The characterization with reference to taxation of contractual payments for services considered as ‘royalties’ has become an 
unending issue in India. This is because, when services involve the use of scientific or technical equipment. It is accepted as a whole, 
that when payments are made for such services, they are not in the nature of ‘royalties’ as long as there is no control established over 
the equipment. This view has been endorsed by the OECD Model Commentaries also 11. It was also specifically upheld by the 
Authority for Advance Rulings in the Cable and Wireless and Dell rulings, in light of the definition of ‘royalties’ under the act and the 
relevant tax treaty.  
 
Whether Distribution Charges constitutes royalties?  
           The Bombay High Court in case of MSM Satellite Pte. Ltd, dealt with taxability of distribution charges for telecasting TV 
channels in India under Income tax act as well as under treaty. It was held that such receipts are not taxable as royalties, since taxpayer 
was not parting with any of the copyrights and the payment was not copyright for any literary, artistic and scientific work12. The facts 
of the case are, the taxpayer is a Singapore based company, who operates TV channels for the exhibition of various programs like 
entertainment, education and other related shows. Also, he was having an Indian group company through multi layered cable 
operators. By this, they collect subscription charges so as to enable the customers to view their several channels telecasted on such 
channel. The collected revenue then eventually reaches the tax payer after making adjustments on various intermediaries. The 
assessing officer’s view that, these payments were in the nature of royalty, but the tax payer contented that, these payments were 
subject to taxable as business income. The tribunal held in favors of the tax payer.  
 
         The Delhi bench of appellate tribunal held that income derived by an alien channel company from granting distribution rights of 
TV channels to an Indian company is not taxable as royalty under India-US tax treaty13. For this the tribunal relied on MSM satellite 
decision. 
 
          The same issue was also dealt by Mumbai tribunal in DDIT vs. Taj TV Ltd14, here the assessee company is a tax resident of 
Mauritius and engaged in the business of telecasting TV channel i.e., TEN Sports. The assessee claims that, they are carrying business 
outside India and has no fixed place of business in India, nor any project office. The assessing officer observed that Taj India has 
exclusive right to represent the assessee before distribution system or other related services. The distribution charges collected by Taj 
and assessee is shared in appropriate ratio from certain period of years, thus assessee has a permanent establishment in India and that 
subscription revenue is taxed as business income on a net basis. Also found that 88% revenue from subscription and advertisement 
comes through the viewership that linked with permanent establishment i.e., Taj India. The tribunal held that distribution income on 

 
8CIT vs. VR S.R.M Firms Ors [1994] 208 ITR 400 (Mad) 
9ITA. Nos. 1535, 1536/09, ITA 460 & CO.27/2010, ITA Nos. 751, 864 & 1922/Mds/2010 
10 [2014] 361 ITR 575 (Mad). 
11Para-9.1, OECD Commentary on Article-12 Concerning Taxation of Royalties 
12CIT vs. MSM Satellite (Singapore) Pte. Ltd (ITA No. 103 of 2017) 
13Turner Broadcasting System Asia Pacific Inc vs. DDIT (ITA No.1343/Del/2014)  
14DDIT vs. Taj TV Ltd [2016] 72 taxmann.com 143 (Mum) 
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account of distribution of several pay channel to various cable operators and ultimately to customers in India was not in the nature of 
royalty under India-Mauritius tax treaty15. 
 
Whether the payment for live-telecast constitutes royalty? 
           The Payment made for a live telecast does not have a “copyright” and it cannot be termed as a payment for a scientific work. 
Thus, it was held as not in the nature of “royalty” under section-194J of the Act and hence, TDS under section 194J is not attracted. 
For this, the Court relied on the decision of ESPN Star Sports vs Global Broadcast News Ltd16, wherein the Court held that there is a 
distinction between broadcast rights and copyright rights. Therefore, the broadcast right or the live coverage does not have a 
“copyright”17. 
 
Whether Inter-Connection usage charges constitutes royalty? 
             The tax payer was a leading Telecom Service Provider in India. It was engaged in the business of providing Cellular 
Telephone Facilities to subscribers internationally. They had paid Inter-connection usage charges to the Foreign Telecom Operators in 
course of carrying out its business as an international long distance service provider. It was observed that these services are not royalty 
under the act as well as under tax treaty. The following are the tribunal’s observations, The term 'process' used in explanation-2 to 
section-9(1)(vi) in the definition of 'royalty' does not imply any 'process' available, which is an item of intellectual property. The 
grantor's 'royalty' in respect of the usage of a 'process' would indicate that the grantor owns the 'process' and permits the grantee to 
utilise it, in return for a 'royalty'. It is important that guarantee must 'use' the 'process' on its own and bear the risk of exploitation. The 
'process' of running the networks of all the telecom operators is essentially the same and they do not have any exclusive right over 
such 'process' so as to be able to charge a 'royalty'. 
 
            The explanation-6 to section-9(1)(vi) by Finance Act, 2012 with retrospective effect does not do away with the requirement of 
exclusivity of the right in respect of such process being with the person claiming 'royalty' for granting its usage to a 3rd party. Because 
none of the Foreign Telecom Operators owns or has exclusive rights to such a procedure, the payment cannot be called a royalty. 
Whereas, in the event of royalty falling within the scope of section-9(1)(vi), explanation-5 comes into effect. When a process is 
considered to be widely available in the public domain and not exclusively owned by anyone, it cannot constitute an item of 
intellectual property for the purpose of charge of 'royalty' under the act. thus, the criteria of possession, control, location etc., as 
explained by explanation-5 has no effect in this case. 
 
         The factual finding is that 'technical services' is being provided by the Foreign Telecom Operators that such 'Technical Service' 
is not FTS as defined under the domestic legislation because there is no human intervention. Also, it is clear that, all the treaties use 
the expression 'secret formula or process' and is separated by a comma before and after the expression. This implies that formula or 
process is a part of the same group and the adjective 'secret' governs both. Therefore, under the treaties, in order to constitute royalty 
for use of or the right to use of a process, the said process has to be 'secret'. In the case of telecom industry, however, 
telecommunication services are rendered through standard facilities and no 'secret process' is involved and thus consideration was not 
in the nature of royalty18. 
 
          The Calcutta High Court in Media World Wide pvt. Ltd, held that payments for uplinking and downlinking, bandwidth, and 
airtime given to multi-system operators are contractual in character. They are not FTS and, as a result, are subject to tax deduction at 
source under section-194C of the act rather than section-194J19. Here, the taxpayer engaged in the business of media broadcasting and 
telecasting, also entered into service agreements with multi-system operators for uplinking and downlinking services, bandwidth 
services, and airtime service charges. When making the payments, the taxpayer deducted TDS in accordance with section-194C. The 
payments, according to the assessing officer, were in the character of FTS under section-194J, and hence liable to a higher rate of tax 
deducted at source. As a result, the taxpayer failed to deduct adequate tax, and a penalty was applied as well. The Court observed that 
payments for uplinking and broadcasting programs through electronic media are purely contractual in nature and the assessee is 
entitled to benefit from the services only during the contract period. Section-194J does not apply since the payments paid do not relate 
to the performance of technical services. The court further held that the definition of work includes broadcasting and telecasting and 
section-194C applies and found that the imposition of a penalty by the assessing officer was incorrect.  

 
15Ibid 
16(2008) (38) PTC 477 
17Commissioner of Income tax IV vs. Delhi Race Club (1940) Ltd [2014] 51 taxmann.com 550 (Delhi HC) 
18Bharti Airtel Ltd. vs. ITO [2016] 47 ITR(T) 418 (Delhi ITAT) 
19Commissioner of Income Tax vs Media World Wide Pvt. Ltd on 8 January, 2020 
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Prevailing Scenario 
          The scope of “royalties” has been broadening to include consideration for the use or right to use transmission by satellite, cable, 
fiber optic etc. However, the issue that arose for adjudication with respect to the characterization of the consideration received by the 
satellite companies under the relevant tax treaties still exists. In all these cases, the Indian tax authorities maintained that the 
consideration paid to the satellite companies was in the nature of royalties under both the act and India's tax treaties and, therefore, 
taxable in the hands of the satellite companies. Whereas the satellite companies argued that the payments did not qualify as royalties 
and that in the absence of a permanent establishment in India, accordingly, the income was not taxable in India. Sometimes, the 
tribunal holds in favor of the tax authorities, that the Indian telecasting and telecom companies had complete control of the up-links 
and down-links and, therefore, that these companies operated the satellites using a predetermined and pre-guided process. The 
consideration the satellite companies received fell within the scope of a royalty under the act. The decision was then reversed by the 
High Court in all the above said cases. There is no such supreme court ruling regarding this issue, hence, the taxability and 
characterization issue remains an open-ended question and yet to be resolved. 
 
Conclusion 
                The tax treatment of a foreign satellite owner’s income from transmission of signals for television channel operator carrying 
business in India differs under the domestic law and a respective tax treaty. The ruling of the Delhi High Court in the Asia sat case in 
2011 had a significant influence on the taxability of satellite operators' and other connectivity service providers' earnings. However, 
that decision has been overridden by means of retroactive amendment in the definition of royalty under the act in 2012. Thus, it was 
clarified that such payments would be classified as made for the use equipments and rendered taxable as royalty under the act. The 
amendment should not influence the tax treaty interpretation. Contrary to the globally accepted principle, the legislature has 
demonstrated its intention to tax transponder payments. In spite of this unfavourable treatment of taxing foreign satellite operators 
under Indian tax laws, it is imperative to analyse the relevant tax treaty to check the possibility of taking advantage of any beneficial 
provisions. 
 
                 The 2012 amendment in the section-9 retrospectively to include payment for transponder hire and other charges as royalty 
with effect from 01.06.1976. However, these are not regarded as royalty under DTAA as definition of royalty in the DTAA remains 
same and has not been amended, which results in denial of tax credit of withholding tax or tax paid in India, to the Satellite Service 
Providers. The contracts with Satellite Service Providers are on “net of tax” basis leading to 12-13% extra cost burden on Indian 
service recipients. In this context, it was advised that, in order to prevent lengthy litigation, a clarification on transponder hire rates not 
being "royalty" be provided. Further, a clarification should also be issued that the definition of ‘process’ under the treaty should be 
read independently and the definition of ‘process’ under Section-9 of the Act should not be interposed in the treaty definition. Various 
Indian courts have ruled that such charges are neither 'royalty' or FTS since they are normal services that do not entail any 
technological transfer. Even globally, OECD commentary also does not treat such payments as “royalty” or “FTS”. As of now, there is 
no clarity in taxing transponder and other charges, if opinions as mentioned will bring changes or reduce the litigations, then it’s a 
welcoming effort. Recently, satellite communication services are found to be providing significant revenue growth to the government. 
In this era of relentless evolution, where technology is leaping forward in an integrated and seamless manner, it is imperative to 
evaluate possible implications. Therefore, reconsideration of the tax rules is necessary. 
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