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A CRITICAL ANALYSIS OF THE VODAFONE’S RETROSPECTIVE TAX SAGA 
 

Niranjanaa. A 
Advocate, Madras High Court 
Chennai, Tamil Nadu, India 

Abstract 
Indian Constitution states that no person can levy or collect tax except by the authority of law. Thus no one can levy a tax 

without an express or implied provision of law. The Vodafone’s retrospective tax case mainly dealt about the issue of whether the 
transfer of shares of an Indian Company held by a foreign company to another foreign company indirectly attracts Capital Gains Tax 
as per Section 9(1) of Income Tax Act, 1961 or not. This case is of great importance because it led to the amendment of the IT Act, 
1961 through the Finance Act, 2012 with the object of curbing tax avoidance. This amendment brought the Vodafone under the tax 
bracket and the never-ending Vodafone tax saga has begun. It was popularly called as the “Retrospective Tax case”. This paper briefly 
deals about the above said amendments that is, the retrospective amendment of Section 9 of the Act. This paper also deals about the 
changes that happened after these amendments like how Vodafone and other investors reacted to these amendments and the position 
now. This paper finally critically analyses and unveils the real motive behind making this retrospective amendment. 

 
Keywords: Capital Asset, Capital Gains Tax, Indirect Transfer, Retrospective Amendment, Tax Avoidance. 
 
INTRODUCTION 

Globalisation and liberalization have opened gates for numerous cross-border investments and it made Indian economy as the 
most favourable and ambitious economies of the world. In response to this, the Government of India has started to provide various 
kinds of incentives to foreign investors in order to attract Foreign Direct Investments (FDI). One such tax incentive was the signing of 
Double Taxation Avoidance Agreements (DTAAs). These DTAAs aimed at facilitating investment and trade between the signatory 
jurisdictions. Many trans-border acquisitions of Indian companies took place after this. It was a settled principle in India that if there 
was an immediate transfer of shares of an Indian company then it would attract Capital Gains taxation in India. But if there was an 
intermediate transfer of capital asset then no Capital Gains tax was attracted. However, recent research found that DTAAs were being 
used to route capital flows and avoid tax burdens, especially through jurisdictions known as tax havens and India was not an exception 
to it. One such tax avoidance which has been brought to the limelight by the Indian Income-tax authorities was the Vodafone-Hutch 
deal. Thus, the Indian Income-tax authorities issued a show cause notice to Vodafone for not withholding the Capital Gains tax. Later, 
Vodafone challenged that notice and the case went up to Hon’ble Supreme court in which the decision was given in favour of 
Vodafone. The main issue in the case was whether the indirect transfer of capital asset attracts Capital Gains Tax under section 9 (1) 
(i) of the Income-tax Act, 1961 or not. The major provision discussed in this case was Section 9 (1) (i) and section 195 of Income Tax 
Act, 1961. The scope and ambit of the applicability of these provisions were discussed extensively in the case of Vodafone 
International Holdings B.V. v. Union of India ((2012) 1 SCR 573).  

 
One of the remarkable and most controversial retrospective amendments made in the history of Indian Taxation was the 

retrospective amendment made to section 9 of the Income-tax Act, 1961 by the Finance Act, 2012. This amendment brought the 
indirect transfer of capital assets within the tax bracket. Thus, this retrospective amendment brought Vodafone into the tax liability. 
This case was one of the biggest controversies in the Indian tax Jurisprudence. This case was popularly known as “retrospective tax 
case” as retrospective amendment was made to the Income Tax Act, 1961 bringing back Vodafone into the tax liability. Thus, 
‘wherever you go, we will follow’ saga of the IT department chasing the company was started.   

 
The Backdrop of the Vodafone tax case 

In February 2007, Vodafone International Holdings BV (VIH) acquired entire shares of CGP Investments from Hutchison 
Telecommunications International Limited (HTIL), by way of an agreement for Sale and Purchase of Share and Loans (SPA) between 
HTIL and VIH (Vodafone-Hutch deal). Under this agreement, HTIL agreed to procure and transfer the entire issued share capital of 
CGP Investments. VIH paid a consideration of USD 11.1 billion to HTIL for acquiring CGP Investments, as per the instructions of the 
Hutch Group. CGP Investments, held shares in various Mauritian companies which in turn altogether held a majority stake in 
Hutchison Essar Limited (hereinafter HEL), an Indian Company (57%). The acquisition of CGP Investments by VIH led to the 
acquisition of its subsidiaries downstream including the controlling stake of 52 percent in Hutchison Essar Limited (HEL), an Indian 
Company now known as Vodafone Essar Limited (VEL). VIH later applied to the Foreign Investment Promotion Board (FIPB) and 
obtained approval for 15% additional stakes (relating to additional assets such as the control premium, use and rights to the Hutch 
brand in India by Vodafone), in HEL in addition to the 52% obtained through direct acquisition of HEL through CGP Investments. 
Thus, VIH obtained 67% of stakes (controlling stake) in HEL.  
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However, on the face of it the transfer had no nexus to India as it is a transaction between two non-resident companies. But 
the Income Tax department was worried about the huge sum involved in the Vodafone-Hutch deal which is escaping the taxation in 
India because of the wide interpretation given to provisions of Income-tax Act, 1961 and thereby tried to set an example by limiting 
the scope of section 9 (1) (i) by giving a limited interpretation. Thus, the Indian Income Tax Department was of the view that the 
transfer of shares in CGP Investments led to the indirect transfer of asset of an Indian Company (HEL) situated in India and thus the 
income is deemed to accrue or arise in India as per section 9(1) (i) and it was taxable in India. Thus, HTIL was liable to tax for the 
Capital Gains it earned from the transfer of shares of CGP Investments as, CGP Investments indirectly holds stake in HEL. Thus, 
HTIL was liable to Capital Gains Tax as per Section.9 (1) (i) of Income Tax Act, 1961.Thus, it is the duty of VIH to withhold tax as 
per section 195 before paying the consideration to HTIL. This standpoint view of the IT department resulted in a huge demand on VIH 
for its failure to deduct tax at source from the payment made to the seller company HTIL. 

 
Thus, the controversy started when the Income Tax department issued a show-cause notice as per section 133(6) in March 

2007 to HEL seeking information regarding the sale of stake of the Hutchison group in HEL, including the Shareholders agreements 
and details of the transaction for acquisition of the share capital of CGP. And later in August 2007, Income Tax department issued a 
show-cause notice as per section 163(1) to VEL to explain why it should not be treated as a representative assesses of VIH. Later, in 
September 2007, the IT department gave a show cause notice under section 156 to VIH for its failure to withhold tax from the amount 
paid to HTIL in relation to the Vodafone- Hutch deal and to clarify why it should not it be treated as an ‘assessee-in- default’ under 
section 201, demanding the payment of USD 2.2 billion as Capital Gains Tax. Thus, the VIH challenged this show cause notice in 
High Court but the High Court dismissed the petition stating that the Income Tax department is having the right to tax. Again, a 
demand notice was sent and the VIH challenged it before the High court which was also dismissed. But the Income Tax department 
did not leave the Vodafone and it was like wherever you go I will follow saga. Finally in May 2011, in pursuance to the Supreme 
Court’s order Income Tax department passed an order demanding ₹ 7900 crores as penalty on VIH. Thus, the VIH challenged this 
notice and the order of Bombay high court in favour of the department before the Hon’ble Supreme Court of India. 

 
Vodafone International Holdings B.V. v. Union of India 

This is a landmark case which dealt about the taxability of indirect transfer of capital asset situated in India. It is a noteworthy 
and remarkable case because it involved a very huge of money and it led to various legal consequences.  The Supreme Court held that 
income by way of indirect transfer of capital asset situated in India is not an income deemed to accrue or arise in India as per section 9 
(1) (i) of the Income-tax Act, 1961 and thus it will not be chargeable to Capital Gains Tax in India. This judgment led to various 
controversies and led to the most controversial retrospective amendment in the history of taxation.  

 
The Bench of Supreme Court consisting of the then Chief Justice of India, S.H. Kapadia.J, Hon’ble Justice. Swatanter Kumar 

and Hon’ble Justice. K.S. Radhakrishnan has given a unanimous decision in this case. The Supreme Court has given a comprehensive 
judgment by clearly pointing out that the Vodafone-hutch deal will not attract taxation in India by allowing the appeal preferred by the 
Vodafone and dismissed the Bombay High court’s reasoning in full. The court deliberated on various aspects involved in the 
transaction in a well-structured, efficient and well-reasoned manner. The most important principles declared by the court which later 
paved the way for retrospective amendments are only discussed here. 

 
The Supreme Court laid down three criteria which must co-exist for taxing a transfer under section 9(1) (i) of the Income-tax 

Act, 1961. They are a) there must exist a capital asset, b) transfer of that capital asset and c) the capital asset must be situated in India. 
The court further ruled that Section 9(1)(i) of the Act is a charging section and it cannot be extended to cover indirect transfers of 
capital assets situated in India, in the absence of the express provision for the same. It also held that section 9 has no inbuilt “look in or 
look through” mechanism and thus “look through” principle shall not shift the site of assets. A specific nexus is required to exist 
between the income earned and the territory that seeks to impose tax. So, for taxing an income which is arising indirectly from an 
asset express provision in this regard charging such income should be present. Thus, whether a provision should be a “look through” 
or “look at” is a matter of policy and it is to be expressly provided for the same in the statute. Hence, the court held that Section 9(1)(i) 
is not a “look through” provision simply because the word through is used. The court also held that HTIL held only persuasive 
position over its downstream companies and CGP Investment was just an investment vehicle through which entire investment was 
sold to VIH and thus there was no extinguishment of rights of HEL. The court further held that section 9 (1) (i) is attracted only when 
income arises from the transfer of capital situated in India and tax is imposed on the basis of source and the source in relation to 
income is the place where the transaction of sale took place and not where the underlying asset which was subject of the transaction is 
derived or acquired from. The court further held that section 9(1)(i) does not cover indirect transfers and that the words “directly or 
indirectly” used in section 163 read with section 9(1)(i) refers to the income and not to the transfer of a capital asset. The court also 
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ruled that section 195 relating to withholding of tax is applicable only in case of payments made by residents to non-residents and only 
when such payment is taxable in India under the Income Tax Act. It is not applicable in case of payments made by non- residents. 

 
The court finally held in favour of Vodafone International Holdings BV by holding that Sale of CGP share by HTIL to VIH 

does not amount to transfer of capital assets within the meaning of Section 2 (14) and thus it does attract section 9 (1) (i) of the Income 
Tax Act.Thus, the court ruled in favor of VIH and held that the offshore transaction between the VIH and HTIL is a participated 
investment and not a sham or a tax avoidant. 

 
Aftermath the Vodafone tax case   

This decision of the Supreme Court in the Vodafone case is more influential as it reiterates the strict interpretation of a taxing 
statute. Even though there are many judgments which spoke about interpretation of a taxing statute this case is of paramount 
importance. It clearly brings out the fact that when a transaction is under a legal framework outside India, and it is for a commercial 
purpose, then such a transaction cannot be brought to tax in India by using indirect means like using various legal doctrines and 
principles i.e., lifting of the corporate veil, look through provisions, purposive interpretation etc. for the purpose of fitting the 
transaction under the Act. 

 
The decision of Supreme Court in the Vodafone tax case was thus a landmark judgment and most probably the first of its 

kind in worldwide. Investors from across the globe were interested in the result of this case as it might have a direct impact on other 
past and future major foreign acquisitions. This ruling of the Supreme Court was a welcoming relief for Multinational Ccompaniess 
across the globe planning to invest in India. But the Indian Government was not happy with the decision. However, the Income Tax 
Department was shattered by the decision of the Supreme Court in the Vodafone tax case. They felt that the Supreme Court did not 
look into the intention of the company to avoid paying taxes for the transfer of assets.  

 
The HTIL did gain a huge amount of income through that Vodafone-Hutch deal, one of the biggest in Indian times. This 

judgment encouraged Foreign Direct Investment in India but Indian government was not able to get revenue by taxing that income 
derived through such FDI’s as they were mostly made by incorporating a sham company in the tax havens as it was done in Vodafone-
Hutch deal. Therefore, the government was not satisfied with the decision of Supreme Court in deciding the Vodafone Tax Case as the 
scope and applicability of sections 9 and 195 of the Income Tax Act, 1961 were not interpreted properly.  

 
However, the Vodafone’s Pyrrhic victory did not last for a longer period. It was made pointless or ineffective by-passing 

retrospective amendment through the Finance Act, 2012. The main motive behind the Government for introducing retrospective 
taxation amendment is for bringing transactions like Vodafone- Hutch deal under the purview of Indian Taxation. The amendment 
becomes crucial because a review petition filed by the government on this case is pending before the Supreme Court, which might 
now have to consider the changes in tax laws while it reviews its judgment (Vikas & Ajay 2012). The amendment also clarifies the 
liability to tax the capital gains that a non-resident receives by transfer of shares in a non-resident company which derives significant 
value from underlying assets in India. Thus, the main amendments were relating to the provisions of Capital Gains Tax. 

 
The Retrospective Amendment, 2012 

The then Finance Minister, the Late Pranab Mukerjee, circumvented the Supreme court’s ruling in Vodafone tax case by 
proposing to retrospectively amend various provisions in Income Tax Act, 1961 through Finance Bill, 2012. Thus, in May 2012, 
Parliament passed Finance Act, 2012 which amended certain provisions of Income-tax Act, 1961 with retrospective effect with effect 
from April 1, 1962 with the object of curbing tax avoidance. However, this amendment was made in the guise of a clarificatory 
amendment to clear the confusion created by the decision of the Supreme Court in Vodafone and other cases relating to the income 
deemed to accrue or arise in India.  

 
This amendment was made by giving a memorandum explaining the reason behind making such retrospective amendment. It 

provides that the amendment is made as a clarification to clarify the doubts which have been created by certain judicial 
pronouncements about the ambit and purpose of section 9 and 195. Thus, to give a clarification for the doubts and confusion caused by 
such conflicting judicial decisions and to restate the legislative intent this amendment is carried out.  Thus, through the Finance Act, 
2012 the legislature drastically amended the provision relating to taxation of non-residents income in such a way that it overrides 
every single ruling which was given and accepted by the Supreme Court in the Vodafone tax case 

 
 The retrospective amendments made to the Income Tax Act, 1961 with effect from April 1, 1961 through Finance Act, 2012 

are given below 
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1. Two explanations were added to section 9 (1) (i) of Income-tax Act, 1961 through section 4(a) of the Finance Act, 2012. 
a. Explanation 4, which clarifies what the term “through” in the section means that is it includes any income which is obtained in 

consequence of or by means of or by reason of the transfer of capital asset situated in India. 
b. Explanation 5 clarifies the meaning of the term capital asset situated in India. It states that a capital asset being a share or 

interest in an Indian or foreign company shall be deemed to be situated in India if that capital asset, directly or indirectly 
derives its substantial value from the assets located in India. 

2. Explanation 2 has been added to section 195 through section 77 of the Finance Act, 2012. 
 

It states that the provisions relating to withholding tax is applicable to both residents and non-residents equally regardless of 
whether the non-residents have any place of business or residence or business connection in India or any presence in India. Thus, the 
non-resident is also liable to withhold tax before paying it to another non-resident, if such income is chargeable to tax in India. 

 
The Aftereffect of Retrospective amendment, 2012 

It is pertinent to note that these amendments were made retrospectively with effect from 1st April, 1962. Thus, several 
foreign investments were opened to taxation, especially those completed in the last six years since the February 2007 Vodafone-Hutch 
deal. Thus, through this amendment the onus to pay taxes fell back on Vodafone again as the review petition filed by the government 
before the Supreme Court was still pending. The Government soon after the amendment after seeing the adverse reactions of various 
stake holders have setup an expert committee to consult with the stakeholders regarding the retrospective amendment of provisions 
relating to indirect transfer of capital asset. This committee was headed by Dr. Parthasarathy Shome as the chairman and it is 
popularly known as the Shome Committee on retrospective taxation of Indirect transfers. The Shome Committee in its draft report on 
indirect transfer of capital assets has observed that any taxation involving indirect transfer of asset located in India ought to be 
prospective in effect and not retrospective. The retrospective effect to a tax law should occur only in exceptional cases and rare cases. 
The Committee has recommended that retrospective amendments to taxing statutes shall be made only for the following reasons that is 
firstly, to correct any apparent mistakes or anomalies in the statute; secondly, to remove any technical defects in the procedural law 
which abrogates substantive laws; thirdly, to protect the tax base from highly abusive tax avoidance schemes; fourthly, to expand the 
tax base (Srinivasan, 2012). It also recommended that retrospective amendment to taxing statutes should be carried out only in the 
rarest of rare and exceptional cases. Thus, this committee stressed that retrospective taxation takes away the fiscal stability and 
predictability of the tax system and it is impossible for a company to take decisions predicting a future retrospective law. It also added 
that retrospective application of tax laws should occur only after exhaustive and transparent consultation with the taxpayers and other 
stakeholders who would be affected by such retrospective application. 

 
Further, the Damodaran Committee (Ministry of Corporate Affairs, 2013) which was setup by the Ministry of corporate 

affairs after the 2012 amendment has in its report recommended that a taxing statute must not be given retrospective effect. This is 
because; retrospective taxation would lead to uncertainties which are undesirable for a good business environment. It would also lead 
to a significant disincentive for persons who are wishing to do business in India. This is a major area where changes should be made 
sooner rather than later since a business cannot take corrective action retrospectively. 

 
However, even after the recommendations of the committee reports, the government justified the amendment and again 

demanded tax from Vodafone by stating that the Vodafone a giant company has misused by altering the corporate structure for the 
main purpose of avoiding the payment of tax in India. The Indian tax administration has always believed that foreign investors in India 
must either pay tax in India or in their resident countries and nobody must be left untaxed in both the countries by making use of any 
opaque tax-avoidance structures like what Vodafone did in this Vodafone-Dutch deal. The amendments made through the Finance 
Act, 2012 is just a measure to avoid and curb such tax avoidance and tax evasion arrangements. Thus, the government justified that 
such amendment is carried out to plug the loophole in the taxing provision which would have led to the increase in Vodafone like 
transactions (Ministry of Finance, May 2012). 

 
However, in spite of all these justifications, the 2012 amendment was largely criticised by the foreign taxpayer, lawyers, 

investors and governments around the world. And subsequently, the review petition filed by the revenue was also dismissed by the 
Supreme Court in the year 2013 (Press Trust of India, 2013). The new government assured that section 9 will not be given 
retrospective effect and no closed transaction will be reopened. However, the case did not stop here, the Government tried to settle the 
matter but it failed. Vodafone was served with a demand notice of   ₹ 22,100 crores including interest in 2016.  

 
Thus, the Vodafone invoked the provisions of Bilateral Investment Treaties (BIT) (India-Netherland BIT) entered between 

India and Netherlands in 1995 and took the matter before the Permanent Court of Arbitration, Hague.The Permanent Court of 
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Arbitration at The Hague gave its arbitral award in the month of September 2020. It ruled that India’s imposition of Capital Gain tax 
on Vodafone, as well as interest and penalties, are in violation of the fair and equitable treatment standard under Article 4.1 of the 
India-Netherlands BIPA.  It further ruled that, Indian government should pay around ₹ 40crores as partial compensation for the legal 
cost borne by Vodafone and should refund the tax which has been already collected and cease dues from Vodafone. No compensation 
was awarded to Vodafone. 

 
However, the Indian government had not stopped it here. In the month of February, 2021, it again filed a case against 

Vodafone challenging the Arbitral Award in the Singapore High Court (Press Trust of India, 2021) as Singapore was the seat of 
Arbitration. However, due to the outbreak of Covid-19 Pandemic India’s economy was hit very badly. Thus, it was important for India 
to bring back its economy to a stable condition. This can be done only by bringing back the investments into India. Thus, the 
Government of India in the month of August, 2021 made a right move by introducing a Taxation Law amendment thereby striking off 
the retrospective part in the Finance Act, 2012. The Government of India also notified rules to settle the long pending Vodafone-India 
Retrospective tax issue (Relaxation of Validation Rules, 2021). Through these notified rules the Indian government has put a condition 
upon the Vodafone to give a declaration that, it is withdrawing all the litigation and its future claims and damages against the Indian 
Government. Recently, the Vodafone has submitted its application to settle the dispute with India.  

 
Critical Analysis   

The retrospective amendment of section 9 through the Finance Act, 2012 is a massive mishap to the reputation of the Indian 
tax system. The real problem started when the revenue tried to levy tax on the indirect transfer of capital asset situated in India through 
the Vodafone-Hutch deal. The Vodafone challenged such demand before the Supreme Court and the Supreme Court ruled in favor of 
the Vodafone and against the revenue. In a normal circumstance the matter must have ended here. But, in this case the government 
went ahead and made retrospective amendment to bring the Vodafone-Hutch deal under the tax ambit. In an ideal world, the Vodafone 
case should have come to an end. But the Indian government made retrospective amendment and demanded tax from Vodafone. 
Indian Government was attacked by various international criticism due to this retrospective amendment. Theinvestors globally 
criticised that the amendment caused uncertainty in business environment. But the government objected to all the criticism by stating 
that such transactions entailing transfer of assets which are located in India must be taxed in India and such rules prevail in other 
countries also. The government further justified its action by mentioning that the amendment was made just to clarify the scope and 
applicability of section 9 and to curb tax avoidance. The government untaxed if it’s left unnoticed, then it will lead to huge revenue 
loss to the government. This view of the government is correct further added that transactions like Vodafone which does indirect 
transfer of an asset situated in India must not be left. But where it went wrong was when such a levy was imposed with retrospective 
effect from 1962.It tried to dig up all the similar past transactions which is not appropriate.  In reality the government was backfired 
with a huge loss.   

 
It is pertinent to note that the amendment was made in the name of a clarificatory amendment for clarifying the doubts and to 

clear the confusion regarding the scope and ambit of section 9 which was created by the interpretation of the court. But in reality, it 
was not a clarificatory one it was clearly made to nullify the effect of the decision in Vodafone tax case.It must also be noted that the 
all the arguments that were rejected by the Supreme Court was codified as a law by giving a retrospective effect. This type of direct 
legislative overruling of the court’s decision by giving it a retrospective effect is highly condemned. If such an amendment is given 
prospective effect, then it is acceptable that it is done to curb tax avoidance and to explain the correct scope and ambit. But giving it 
retrospective effect, which is leading to the nullification of the decision of a court is highly regrettable. This type of amendment is 
questioning the credibility of the judiciary. It also undermines the power of judicial review which is the basic structure of our Indian 
Constitution.  Therefore, this act of the government circumventing the effect of Supreme Court’s decision creates an unpredictable and 
unstable business environment. The amendment should have been a prospective one if it really wanted to curb tax avoidance in spite 
of the fact that it incurred loss of revenue in the past. 

 
It is very important to note that in the same amendment the provisions relating to GAAR was also introduced, but it was 

given only prospective effect with effect from 2014 and not retrospective effect. This admittedly shows that the main intention for 
giving retrospective application only for section 9 is to overturn the judicial decision and for taxing the Vodafone. This amendment 
distinctly shows the revenue’s will to tax Vodafone rather than the legislature’s will in clarifying the doubts. Thus, it is evident from 
this amendment that the legislature is acting like a puppet for the executive, in this case the revenue department. Thus, this amendment 
relating to the retrospective part alone is arbitrary and discriminatory. Here the purpose of the imposition of doctrine of separation of 
powers in the Constitution is itself seems to be defeated.  
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It is also crucial to note that no other transaction other than the Vodafone deal was brought to lime light after making 
retrospective amendment. The retrospective amendment clearly stated that it is given with effect from 1962, but the revenue 
authorities came back only to Vodafone. No other transaction was questioned. The government later declared that no previous 
transactions will be disturbed by the 2012 amendment. But Vodafone was alone demanded tax again. This act clearly shows 
discrimination against Vodafone. It is a well settled law that a retrospective amendment must not be made just to impose tax on a 
particular entity alone.  It must also be noted that only those arguments which were against the revenue and which was accepted by the 
court were codified by giving it a retrospective amendment. All this is evidence to show that such 2012 retrospective amendment is 
mainly done to tax Vodafone by nullifying the effect of the Apex Courts decision. 

  
The government stressed that this amendment was made only to curb revenue loss caused due to tax avoidance arrangements. 

But in reality, the outcome was reversed. When we look into whether this amendment has curbed tax avoidance which have been 
made in past, the answer is no, it could not tax Vodafone even now. This kind of amendment caused distrust on the Indian taxing 
system in the minds of global investors and taxpayers. It caused uncertainties and confusions in the business environment. The 
investors feared such uncertain tax environment. Most of them felt that if such a practice of retrospective amendment is carried out, 
then the government may amend the tax provision according to its whims and fancies for taxing a particular transaction etc. Thus, this 
retrospective amendment has discouraged the future investments which were about to be made in India in the form of FDI.  

 
It is significant to note that due to the adverse reactions of various countries the government has setup up a committee to do 

consultation with the stakeholders regarding the retrospective taxation on indirect transfer of capital asset situated in India. But this 
committee is setup after making the retrospective amendment. This act of the government is really absurd. It is like first you do an act 
and later consult whether such thing is good or not. It should have been a reverse process that is first consult with the people about the 
positive and negatives of the amendment and later to act according. It is like putting the horse behind the cart, whereas the horse must 
go before the cart. Thus, what government has done in case of this amendment is really pointless. Thus, this type of policy of the 
governments that is first act and consult later must be restrained. 

 
It is highly surprising to see that the revenue departments “where ever you go I will come saga” as not ended even after the 

Review Petition was dismissed by the Supreme Court.  The government had time to settle the dispute. It could have amended the 
provision to operate prospectively, but it did not do it instead it again demanded tax from Vodafone despite the Supreme Court’s 
ruling. This move of the revenue has back fired it with 40 crore rupees liabilities through an Arbitral Award. Covid-19 pandemic have 
already created a huge loss to the Indian economy. And this Permanent Court of Arbitration’s award against the Indian government in 
this pandemic has caused huge burdened upon the India economy. At this juncture, government should have instead of looking at the 
revenue loss which it had incurred due to this transaction; it could have tried to restructure its course on retrospective taxation. This 
would have sent a positive signal for the investors. Thus, the acceptance of the arbitral award and amending the law relating to 
retrospective taxation would have drove India’s rightful claim as a worthwhile global manufacturing destination and it would have 
become a competitive alternative to China. But India has chosen to fight back. It has tarnished India’s reputation of Investment 
friendly nation among the foreign investors. This was a huge blunder when the retrospective taxation has already cost heavy for the 
Indian government. Thus, the gesture of the government challenging the Arbitral award again in the High Court of Singapore (as it 
was the place of arbitration) was being penny-wise and pound-foolish. Now, due to the outbreak of Covid-19 Pandemic the act of the 
government came as a double backlash.  

 
The Indian government’s recent move for settling the issue is highly appreciable. The government requiring Vodafone to 

undertake a declaration that it will withdraw all the cases against the government is acceptable. But requiring to withdraw all the 
future claims and damages is unfair. It is not right on the part of the government to ask Vodafone to withdraw such claims which is not 
within its control. This is because Vodafone is a large concern and it cannot stop its stakeholders from claiming damages.  

 
CONCLUSION 

After looking into the above discussions, the author comes to the conclusion that the retrospective amendment through 
Finance Act, 2012 was made in the disguise of clarificatory amendments with the sole purpose of nullifying the effect of the Supreme 
Court’s decision in the Vodafone tax case. Thus, this type clarificatory amendments are causing an illusion as if they are made to clear 
the doubts but in reality, they are making invalid the effect of a judicial decision which was rendered against the revenue. Thus, the 
government is exploiting its power to make retrospective amendments to circumvent the adverse effects caused by the enforcement of 
an adverse judicial decision. This shows that the Executive’s intent more emphasised than the legislature’s intent while making a 
retrospective amendment. Thus, the legislature retrospectively overriding the decision of the judiciary for the sake of the executive 
amounts to undermining the power of judicial review as a result the rule of law is violated. Thus, this type of retrospective amendment 
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is hurting the basic structure of the Constitution of India This trend is highly condemned as it is undermining the credibility and faith 
in Judiciary. Thus, owing to the confusions and uncertainties caused by these retrospective amendments, they are having lost the 
confidence and disinterested to invest in India. This retrospective taxation has thus caused uncertainty and instability in the Indian 
business environment thereby caused India to be a less investment friendly country compared to other competing countries.  

 
The Indian Governments move of settling the retrospective tax issue is really a commendable move. Thus, Indian 

Government in future must be very cautious before making a retrospective amendment to avoid the backfires of a retrospective 
amendment. A prior consultation must be made with the stakeholders before passing any retrospective amendments affecting a right of 
the taxpayer. The revenue authorities and the legislatures must be awakened and vigilant while making a new law relating to tax in 
such a way that there is no need for future retrospective amendments.  
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