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Abstract 

  Infertility has become a growing public health issue with serious implications on women’s physical, biological and 
psychological health. Infertility does not claim the life of an individual but it inflicts devastating influence on the life of an individual 
for not fulfilling the biological role of parenthood for no fault of his or her own (Sharma, 2014).  Technological development on 
reproduction came as a rescue to women who are really not able to get rid of the taboos over remaining infertile in the Indian context. 
In a feminist critique it must be underlined that such health issues are not the concerns and priorities in the context of culturally bound 
and imposed infertility issues.  The women are primarily taken to all medical tests where the patriarchal notions have failed to equally 
recognize the deficits to reproduce among men and women.  Gender relations in the society and its intersection with caste, class, 
religion, region, etc play a crucial role in determining the health of women.  The social concerns prioritize the social need to fulfill a 
child to be born for the married couples.  It does not leave the infertile couple particularly the women free.  The social pressures, ills 
about non-reproducing really harass and abuse women.  Infertile women do not have free mobility to participate in social functions.  
They get excluded and often not invited for the auspicious functions. Those who insist on women to follow such norms often do not 
understand the infertile women with empathy.  The medical technology just addresses the infertility without minding how much 
physical and mental pain that it gives to women.  For those who wish to undergo such pains to reproduce, it may not be an issue.  But 
for those who are really not interested to get a child, undergoing such pain due to social pressures, it is an injustice and lack of 
freedom of choice to question the patriarchal norms of motherhood and child rearing.  ARTs per se do not just remain as technologies, 
but they do contribute to other concerns where the ARTs are applied forcing the women that they would accept any pain to prove them 
as ‘whole’, society treats a woman as whole only when she reproduces.  As there has emerged a global market for ARTs which has 
given rise to medical tourism, and as several countries have banned ARTs like Surrogacy or it is costly in their respective nations, 
infertile couples move to countries like India for low budget. There are different instances where the infertile women are put into 
coercion.   

 
Keywords: Surrogacy, Assisted Reproductive Technologies, Gender, Commissioning Parents. 
 
Introduction 

Changing life style, work culture, food consumption pattern, pressure to upscale and prove, etc have contributed to increase 
in infertility.  With the taboos associated with infertility and lack of interest to adoption of child, infertility has given rise to market for 
ARTs.  In the globalization context, ARTs have taken a commercial focus where the demand has emerged from both domestic and 
global front.  With the market focus, it is not a surprise that several infertility clinics have mushroomed, which are registered and not 
registered, and brought the challenge of regulation. The feminist questions are related to the pains and health implications with the 
numerous attempts to get the women conceived.  It is observed in the Indian society, that a mother who fails to reproduce are put into 
serious hardships which push them even to commit suicide. The worst part of it is that women without children are excluded from 
participating in auspicious ceremonies in the families, festivals and ceremonies, particularly from performing traditional rituals in 
wedding, child birth, baby’s birthday, and other such related ceremonies. The exclusion from participating in such ceremonies 
humiliates every infertile woman and slowly pushed into a condition of abnormality and to serious psychological illness and trauma.  
Hence infertility is a disease which must be addressed to save the women in Indian Hindu traditional context. It is in this juncture the 
ARTs came as a blessing where the women seek to treat their infertility without minding the cost involved.   ARTs do not pay rewards 
in the first phase of treatment rather, there may be repeated treatments taking away savings of hard-earned income, or in some cases, 
even lands are being sold to get the treatment to have a baby.  Such is the pressure for every couple in general and women in particular 
to reproduce. It is being advocated to go for ‘adoption’ as the best option but still it is not being followed for want of biological heir.   
With an emergence of technology to reproduce child, there has been demand for designer babies, say preference of son, fair 
complexion babies, from socially forward background etc being expected and prescribed as demands for the commissioning couples.  
Economic cost involved in getting a biological child in one attempt has been quite challenging.  It does not stop with economic costs 
rather contribute to psychological and emotional imbalances particularly in women. A discussion with the women who were in the 
treatment process for infertility revealed serious and grave concerns on their physical and mental health.  The psychological illness led 
to even loss of life or loss of mental balance and the rest of the life becomes quite challenging.   All these are due to the social pressure 
that women should procreate and they have to have a ‘heir’ to peacefully survive on this planet earth 
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Surrogacy: an Assisted Reproductive Technology 
Surrogacy is one method by which infertile couples can have their own biological child where the embryo will be transferred 

to the uterus of the surrogate mother and the child born will be handed over as per the agreement to the commissioning parents. The 
surrogate mother as per the agreement must disown the child even before she becomes conscious after the delivery. There is no 
arrangement for post-natal pains and the psychological stress post-delivery.  There has been considerable unease regarding the 
potentially adverse effects of surrogacy for surrogate mothers. For example, it has been suggested that relinquishing the child may be 
extremely distressing and may result in psychological problems (British Medical Association, 1996). The surrogate mothers perform 
this work to carry the child and get a payment for the same. It is a long-drawn process to identify, convince and get the consent from a 
surrogate mother. There are many stakeholders including Doctors, agents, brokers, peer surrogates, Surrogate Welfare Associations 
etc, who are involved and the surrogate mothers are get exploited in terms of treatment, payment delay or failure of payment in time 
and other rights violations.  

 
 According to the National Crime Records Bureau, in India almost 20,000 women and children were victims of human 

trafficking in 2016, a rise of nearly twenty-five percent from the previous year. 
 
A study by the Centre for Social Research (2002) focuses on the reasons for the woman ‘s decision to become a surrogate 

mother and for commissioning parents to opt for surrogacy with a retrospective view of the relationship between commissioning 
parents and surrogate mother before the pregnancy, during the pregnancy, and after the birth. It underlines that surrogacy degrades 
pregnancy to a service and baby to a product.  The postnatal outcome of the children is comparable to standard IVF and oocyte 
donation and there is no evidence of harm to the children born as a result of surrogacy. However, these conclusions should be 
interpreted with caution. To date, there are no studies on children born after cross-border surrogacy or growing up with gay fathers 
(Sharma, 2014).  

 
Surrogacy in a Feminist Perspective  
                 Surrogacy has been extensively practiced in Tamil Nadu and several women have opted to such services. Those 
seeking surrogacy arrangements face social stigma, psychological problems, physical stress of infertility treatment, and violation of 
bodily integrity. However, opting for surrogacy is likely to put another woman (the surrogate mother) through the same set of 
problems … and also put the surrogate mother’s health, freedom, liberty, and even life at stake. Violation of another person’s dignity, 
integrity, economic needs, hence, cannot be a constitutional right. The feminist critique based on different schools of thought presents 
different analysis and perspectives.  
 

 The gender questions which are prevailing in the Indian Traditions may include:  whether women alone is responsible and 
should bear the brunt of the infertility issue?  Why do women approach for surrogacy or other ARTs when the defect lies on men too? 
Why do women safeguard men being into infertility treatment rather always carry on their shoulders in majority of the infertility 
cases? Why still infertile couples still prefer a baby boy than a girl in the infertility treatment? How are Surrogacy as a assistive 
reproductive technology help the couples with the biological child at the cost of the pains and gains of a woman from a economically 
backward background?  What are the issues that the surrogate mothers face? Do the commissioning couples get guided proper or 
intervened by the intermediaries?  Is there any exploitation by the intermediaries on surrogate mothers and commissioning parents?  
What are the rights of the surrogate mothers? Are they ensured during the process of surrogacy?  All these questions are to be 
answered with an enquiry on understanding the dynamics. It is in this background a study was conducted to understand the issues of 
surrogate mothers and the kind of trauma on violation of surrogacy rights particularly making the payment as agreed, treatment during 
the process of pregnancy, freedom to meet the family members, food distribution, provision of amenities and other comforts.    

 
Survey of Literature 

A survey of literature on ARTs and the Surrogacy has brought certain interesting insights. Sama Team (2009), found that 
apart from the domestic demand, the infertility treatment services of the clinics (unregulated by any law) are attracting huge numbers 
of foreign clients due to the comparatively lower costs. Sarojini N, Vrinda Marwah (2011) reflected on the engagement of a resource 
group for women and health with policy advocacy to regulate the assisted reproductive technology industry in India, including 
conducting a feminist health analysis of the provisions of a proposed legislation to regulate the sector. India has become a haven for 
commercial surrogacy, a controversial assisted reproductive technology. (Ritika Mukherjee, T V Sekher (2015) who underlined that 
acute poverty force the women ready to rent their wombs. But lack of laws and regulations means there is no transparency in the 
business of surrogacy and the surrogate mothers are prone to exploitation. Poverty forces the poor women to rent their wombs for 
money--ignoring social stigma, health hazards, fear and mental stress--are vulnerable to exploitation.  
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The related studies exhibit the right based questions that the surrogate mothers face where the legal provisions are not 
implemented to ensure transparency by various stakeholders. The issues and prospects of ARTs and the surrogacy as one of the 
technologies to address infertility has been helpful and protects the interests of women from forced to bear pregnancy and deliver 
child. But at the same time, the feminist question as to how ARTs reiterate that the role of women is to reproduce. Surrogacy 
particularly reduce women to engage in reproduction as a commercial activity.  Scientific advancement and technological 
development help in breaking the social stigma associated with child birth, but at the same time, it also contributes to women’s 
suffering and pains, both mental and physical which cannot be compensated for, though surrogate mothers do get satisfied by giving a 
child to childless couples.  

 
Objectives  

1. To analyze the factors contributing to surrogate mothers to accept surrogacy as their earning option and the kind of issues and 
challenges faced during surrogacy process and post surrogacy 

2. To identify the rights of Surrogate mothers and violations if any 
3. To present the profile of surrogate mothers and analyse their issues in the context of the New Surrogacy Bill 2016 and offer 

suggestions.  
 
Methodology 

The study was conducted in Tamil Nadu during 2015-17 with the surrogate mothers engaged in surrogacy contracts in 
different parts of Tamil Nadu. There were several attempts to locate the surrogate mothers as it is highly confidential to not to disclose 
the details in the hospital nor by the agents.  However, attempts have been made to contact all the stakeholders including Doctors, 
surrogate mothers and peers, agents, brokers, infertility treatment centers, etc At last one of the Chennai based Associations working 
for the Rights of Surrogate Mothers could be approached and got the support to interview their members. The Association provided 
the list of members and it was decided to cover 100 women and the interview started.  However, there was a problem among the 
members during the process of data collection on non-payment of the amount and they went on strike, where the Association could not 
help even after several visits to continue the interviews.  The members met also decline to co-operate as they were put into serious 
exploitation of not making the payment as agreed.  More than six months of waiting could not help any further and hence it had to be 
stopped with only 33 surrogate mothers interviewed. The findings of the study and suggestions in the light of the New Surrogacy Bill 
2014 to be tabled for approval are presented below.  

 
Analysis and Results 

The participants of the study the surrogate mothers belong to the young average age of 31 and able to draw less than Rs. 1 
lakh per annum where 70 percent of the husbands of the surrogate mothers are drunkards who spend an average of Rs. 4000 per 
month. As high as 40 percent made their marriage by choice in which around half of them were not accepted by both the side of the 
parents.  

 
   The size of the family has been four and many of them live in joint families. The sample participants do not have proper 

shelter to live and where more than 80 percent live in rental houses.  As high as 70 percent of the Women belong to Schedule caste 
and the remaining are other backward castes. Except 15 percent, all have either completed primary or secondary education. More than 
80 percent belong to Hindus, 93. % do not have any savings and three fourth of the sample households live in object poverty and 
87.9% belongs to nuclear family which reiterates the facts that they have to be independent to meet economic needs. Several studies 
have evidenced that the economic vulnerability in terms of low income, absence of income, huge debt, increasing household 
expenditure due to inflation, lack of livelihood options, poor wage below the minimum wage in agriculture and other non-farm 
employment, irregular employment, etc have made the poor households and the women from such households to hunt for any 
livelihood options. 

 
  As far as surrogacy is concerned, the family members, kith’s and kins, husbands, in-laws are to be convinced.  In an around 

25percent the surrogate mothers had to hide the information saying that they are serving as housemaid or other such reasons. In this 
study the surrogate mothers had convinced the members of the family to accept to such offer to surrogacy with lot of persuasion, 
convincing and self-consoling in order to support the livelihood needs of family or get rid of the huge indebtedness or meet the 
medical or educational needs.  More than 90 percent of the participants have opted by surrogacy for economic reasons and only a 
handful of participants held that they had opted to serve the infertile couple to be blessed with a child. Some of the participants (6%) 
have strongly been let down by their husbands, due to their wrong notion and understanding on surrogacy process. and around 3.09 
percent of the participants did not consent to surrogacy because they thought that surrogacy procedure would affect wife’s health. 
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However, the surrogate mothers succeed in convincing and offered with consent to serve as surrogate mothers.  The significant 
findings, analysis and inferences are summarized below.  

 
Findings of the Empirical Study 

Age, income, participation in household economic status, community, religion, region, etc did not influence women to be 
surrogate mothers in study. 

  
The surrogates, drawn from different caste, class, region and religious background held that patriarchy was the fundamental 

factor, coupled with capitalistic mode of production and marketing responsible for surrogacy where in various stakeholders concerned 
is primarily engaged surrogacy as commerce and try to exploit and make profit of the industry.  

  
Medical tourism has emerged as a huge market from abroad for surrogacy which equally brought several issues particularly 

violation of rights of surrogate mothers particularly making the full payment made in time and reaching the actual amount paid by 
commissioning parents.  

 
Violation of rights and the issues concerned with the ownership of the child in case of death or divorce of couples during the 

process of surrogacy etc has led to passing of the New Surrogacy bill 2014. It is under discussion and already consists of various 
recommendations that this particular study has to provide. 

 
Majority of participant’s (63.63 percent) attitudes has been positive towards surrogacy when they first heard about it.  

However, around 18.18 percent of participants’ attitudes was quite negative and some of them experienced confusion regarding 
surrogacy as to whether to opt and if opted, what would the social, physical, health and other consequences. 

 
72.7 percent of the participants got enrolled through the intermediates, Association’s agents and advertisements. Generally, 

the process starts like starting for egg donation and later they contacted the Associations for surrogacy convincing them to accept.  So, 
the process is not directly to surrogacy but egg donation.  During the egg donation, respondent’s uterus level will be examined by the 
physician. Later those participants were directly contacted by the Associations for surrogacy process which the Physicians inform the 
association about the eligibility and potential for surrogate motherhood will be contacted.  

 
Those surrogate mothers, who were in the institutional custody, received support from various sides, including the doctors, 

the family members, mediators and others and they have experienced good and comfortable stay. They went to the extent of saying 
that it was several times better than their own pregnancy in which women were forced to work in the labor market, do all the 
household duties, till the advanced stage of pregnancy. This is not warranted and it might not have been found in the agreement form.  

 
Those who humiliated and abused and the principles of market start working where the surrogate mothers who agreed to 

everything must oblige for which they are being paid.  A kind of slavery treatment attitude has been figured in, in certain cases where 
the surrogate mothers had felt sorry for accepting for the surrogacy offer. In certain commissioning parents’ cases, the surrogate 
mothers were in the custody of the relatives, where they had asked the surrogate to perform household duties, forced to consume the 
medicines, food etc though the surrogate mothers faced discomforts, and failure or refusing to oblige, resulted in abuse and 
humiliation. But there are participants who experienced comfortable stay and also emotional support, meeting the family members and 
allowed staying in their own families of the surrogate etc. So, the comforts varied across the place of the stay of the surrogate mothers.   
Medically speaking, the surrogate deliveries are generally cesarean based.   
 

In a few cases, particularly those who have gone through the brokers failed to get the full payment.  
 
In certain cases, where there was direct contact between the surrogate mother and commissioning parents, the payment 

agreed was not fully paid. In such cases Associations came to their rescue to get the payment as the Associations were actually 
committed to the surrogate mothers.   

 
Majority of the surrogate mothers chose to the surrogate contract only to pay back the huge borrowing.  Once the amount is 

paid, they would be relieved from the past debt.  Otherwise, they may resort to continuous borrowing and the vicious cycle would 
continue since poverty and livelihood challenges were part of their lives. So primarily to get rid of the borrowing, the surrogate 
mothers had opted. But the very objective will be nullified, if the payment is not made in time.  
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The income of the male members, in majority of the sample households, had been spent on alcohol consumption, which 
drove the households to poverty.  Hence these women were forced to take up some job or the other, and surrogacy was the attractive 
option. None of the surrogate mothers in the sample have any introduction to the commissioning parents, prior to surrogacy. 

 
Majority of surrogate mothers’ attitudes, towards surrogacy, was positive when they first heard about it. 
 
The surrogate mothers have not been informed fully about what is being spelt out in the agreement though it is every one’s 

right to understand the terms and conditions, the nature of treatment, the medical and treatment process etc to the surrogate mothers as 
after all, the surrogate mothers who undergo the physical pain to deliver the baby. 

 
The participants choose to different Coping Strategies adopted at Shelter Homes. In this study, except 27.3 percent of 

participants, others had their accommodation at the shelter homes or hospital. In such cases, the contact with family would not be 
promoted.  The surrogate mothers though act as surrogate on payment basis, still emotionally are connected with the baby borne and 
equally missing the family.:  

 
As high as 54.5 percent maintained regular contact with their family members, during pregnancy, to avoid their loneliness 

and 42.4 percent were involved in watching television, reading bible and books, praying, listening music etc. Some of the participants 
(3.1 percent) prepared their minds to stay aloof, till the baby is born. Half of the participants stayed with their husbands and children. 

 
Surrogate mothers did face serious mental health issues post surrogacy.  It might be primarily due to staying away from 

family, missing the children and caring them, missing to attend the family functions, festivals and above all, guilty of failing to inform 
the correct reasons for staying away from relatives etc. 21.2 percent reported moderate level of mental health consequences, such as 
sleep related problems and unable to eat, after surrendering the children and 18.2 percent faced low self-esteem and mental 
restlessness, after handing over the child to the intended parents.  

 
New Surrogacy Bill 2016 in India -Features and Critique 

 The New Bill 2016 passed on 24th Aug 2016 in the Parliament bans the commercial surrogacy and it underlines that only the 
close relatives who is married and healthy can offer for only once for surrogacy in their life time. There is scope for improvement but 
still it was underlined that the “exploitation of women and abandonment of surrogate children” would not be compromised on. 

 
 It permits altruistic surrogacy to the needy couple with strict regulation.  
 Only Indian citizen can avail the surrogacy services and as such it categorically dismisses the surrogacy services to be 

offered to foreigners, including NRIs. 
 Single parent, couples with live-in relationship, LGBQT persons, couples with children etc will lose the chance of availing 

a child through surrogacy which were hitherto available.  
 

The issues that surrogate mother can only be a relative would force the women to offer such services without any 
compensation.  Who will come forward etc are questions to be resolved?  There are several women who had taken up this as a 
profession from economically backward communities for their huge indebtedness. What is the alternative being arranged to cater 
to their sudden loss or their expectation?  The misuse of the provisions may not be done by the such background hailing surrogate 
mothers but the intermediaries and agents are the real culprits who exploit the surrogate market in their favour. All such issues 
are to be weeded out.  

 
Suggestions 

The findings of the study are quite revealing that the surrogate mothers have never had any commercial motive like it is being 
conceived in the market.  Almost all the women have been forced to assume surrogacy for payment but it is for meeting their 
livelihood needs not to make money commercially.  The women in this study have opted to own the child in case the commissioning 
couple disown.  Several suggestions which the study had to make have already made in the new surrogacy bill and hence the 
following section provides the information in the light of the provisions of the new surrogacy bill 2016 based on the data gathered 
from multiple stakeholders, the kind of exploitation and comforts that the sample surrogate women faced, the balanced, gender and 
feminist perspective, the following suggestions are put forth to regulate the surrogacy bill: 

 State to initiate ‘Surrogacy Legal Center’ like the one on blood donation and organ transplantation etc. to support the surrogate 
women and safeguard their rights. 
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 Need assessment by third party or a committee constituted to assess the genuine needs of of commissioning parents and 
provide commercial surrogacy as the relatives may not come forward always.  

 Needy people only allowed for surrogacy process and after the proper permission the physician must start the surrogacy 
process. 

 Transparency must be maintained and the report to the Government must be submitted once the contact is done.  
 The payment details must be reported to the Government to inform that everything has been followed and fixed as per the law, 

including the remuneration in case the commercial surrogacy is admitted and regulated.  
 The altruistic surrogacy can be entertained wherever the close relative is volunteering for and willing to.   
 Commercial surrogacy must focus on human right not exploitation and money making. 

 
An unregulated surrogacy industry, may function in violation of medical guidelines and not have enough legal provisions to 

safeguard the interest of all stakeholders and also legalizing surrogacy builds a win-win situation to all the stakeholders. It is also 
added, surrogate mother should be adequately and reasonably compensated and the compensation should be commensurate with all 
the costs she bears.  

 
Conclusion  

The present study is on surrogacy and the rights of the surrogate mothers and the implications on SRH rights.  The feminist 
concerns are towards treating the infertile woman as a curse and forcing them to get a child puts them into hardships, mental illness 
and incurs huge economic burden which would have otherwise been available for the wellbeing of the family. Adoption has not been 
encouraged much which would partly take care of the pains of the infertile couples.  Women always have a choice to make whether to 
marry or not, to have child or not after marriage, or adopt a child and live as single, live with same sex partners and adopt etc.  But in 
every context, her sexuality is being questioned and the bodily integrity has been taken as granted. All such perceptions further push 
women to sub ordination.  Women have legitimate right to exercise their SRH rights but the socio-cultural conditioning never liberate 
them to do so though there are exceptions.  The assisted reproductive technologies like surrogacy make the reproduction commercial 
reducing women to an object which cannot be entertained. While appreciating the role of technology in addressing the socio-cultural 
needs of preparing the couple to reproduce, it is rather neglecting the human needs of women where the sex and sexual rights are 
pushed to the secondary considerations.  Any further scientific innovations on ARTs must have equal focus on reproduction and the 
women’s concerns so that any technological development will be well received and accepted.  
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