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ABSTRACT 

Reproduction is the process by which the evolution of mankind takes place. To deliver a child completes a woman but it is 
also an irrefutable fact that to complete this womanhood the only decision has to be of the woman without any outside interference. 
With Right to Pregnancy and delivery comes Right to terminate the pregnancy. Right to life includes Right to live with dignity and the 
utmost dignity is to have autonomy over your body. But, despite legal recognition internationally and nationally the women are still 
accountable to some outside authority to take decisions for her body. This paper is an attempt to discuss the progression of the 
jurisprudence relating to termination of pregnancy in India and its Efficacy. In the later part, the paper suggests remedies the 
government should take to recognize the rights of women and to protect the autonomy towards their body. 
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INTRODUCTION 
 
PROLOGUE 

"You never understand life until it grows inside of you.”  
– Sandra Chami Kassis 

 
The Global phenomenon of development reaches out to seek the growth to its best optimized state.  The ultimate outreach is 

for the best of technology driven world. The requirement is to conquer the impossible and setting an example over the divine. Amidst 
this breach amongst the evolved brains the very fact of 'Humanly Created' has seen a long isolation period behind the veil. The 
disorientation from the penultimate source of living and attaining i.e., the body, to the world beyond existence always leads to 
alarming thoughts in the minds of the few. The track from the greed to need gets to see the dawn. The Globalization has taken a new 
face of change from the conventional styled lifestyle. But when we witness the modern dependency of life on machines, we ignore the 
most common and worth witnessing machine that is the human body. 

 
The Evolution of mankind is traced back from historical phenomenon of biological child birth cycle. It is the response of the 

natural biological process due to which the entire globe is operational and the routine is being performed. Conception occurs when the 
travel journey of a sperm through the vagina to uterus and ultimately fertilizing the egg present in the fallopian tube is completed. 
Usually, the period from the fertilization to the delivery of a child is of about nine months. But there are chances that it may vary due 
to circumstantial changes in different cases.  

 
Pregnancy followed by a child birth is an ultimate satisfactory maximum of a womanhood blessed by the divine flourishing 

the beautiful creation of mankind. But a positive end always has a deep hidden grey area, clearly stating as a coin has two sides. 
Meaning thereby, if Pregnancy is an acknowledged affirmation, then for securing the dignity of the body Abortion is another fact 
which cannot be ignored. An Abortion involves a medical process to end a pregnancy and to prevent the birth of a child. The duration 
of the pregnancy decides the measures to be adopted to terminate it viz. medication or a surgical procedure. An abortion is different 
from a miscarriage, where the pregnancy terminates itself without any medical intervention. 

 
LEGAL RECOGNITION TO ABORTION IN INDIA 
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In the Pre-Independence Era, the legal mandate recognising Abortions in India was witnessed initially in the document of 
'The Indian Penal Code, 1860' drafted by Lord Thomas Macauley, which is a substantive criminal law enforced till date followed by 
minimal amendments. But it was not comprehensive and exhaustive rather had a splatter of the subject matter relating to Abortion. 
Post-Independence the Government started reforming the existing laws in respect of the desired status of the nation. Keeping in view 
the need of the society to prevent certain unwanted pregnancies and to bring all the illegal and unhealthy abortions under the purview 
of law the Government instated Shantilal Shah Committee in 1964 to submit recommendations on the draft of Abortion law in India. 
The recommendations of this committee led to the framing of The Medical Termination of Pregnancy Act, 1971 (MTP Act). Over the 
years the society saw a change in the lifestyle and conventional mentality of the people getting inclined towards the western culture 
and adoption thereof. The MTP Act was a system of an old school and required an upgradation to match the dynamics. The 
Government brought 'The Medical Termination of Pregnancy (Amendment) Act, 2002' which was enacted to plug the loopholes in the 
MTP Act, 1971. Thereafter, the Medical Termination of Pregnancy Rules and Regulations were framed in 2013 for better 
implementation of the MTP Act, 1971 and the MTP (Amendment) Act, 2002. Various MTP Amendment bills were raised until 'The 
Medical Termination of Pregnancy Act, 2021' was enacted to facilitate dynamic issues relating to abortion. 

 
THE INDIAN PENAL CODE, 1860 

The Indian Penal Code, 1860 (IPC) recognises the termination of pregnancy as a miscarriage (not defined in the Act) caused 
under varied circumstances as mentioned under sections 312-316. Miscarriage refers to immediate abortion but voluntarily causing 
miscarriage which is governed by section 312-316 of the IPC is a criminal abortion.  

 
It is expressed that whoever voluntarily without good faith causes a woman with child or be quick with child to miscarry 

when her life is not endangered is said to commit an offence and be punished. The explanation appended clarifies that the woman 
could be an offender herself. That is to say, a woman is permitted the abortion only on therapeutic grounds in order to save her life and 
not otherwise thereby, making a jacketed provision for permitting abortions. 

 
Further, IPC penalises causing miscarriage without the consent of the pregnant woman, death so caused by an act done with 

an intention to cause a miscarriage, any act done with an intention to cause a child to born dead or die just after taking birth, any act 
done amounting to a culpable homicide to cause death of a quick unborn child. 

 
Therefore, inference can be clearly drawn that IPC has a splatter of the provisions dealing with abortion and is not 

comprehensive or exhaustive. 
 

THE MEDICAL TERMINATION OF PREGNANCY ACT, 1971 
Prior to 1971, IPC was standalone resort for the subject matters mentioned therein in context of miscarriages. A bare perusal 

of the provision infers that the law was very stringent and rigid. To soften the rigours of the existing law Government instated the 
Shantilal Shah committee to provide the recommendations for enactment of a specific law dealing with abortions. The 
recommendations lead to the enactment of The Medical Termination of Pregnancy Act, 1971. It is a small mandate comprising of 8 
sections. It was enacted to facilitate legal recognition to termination of certain pregnancies by registered medical practitioners and 
ancillary matters. This Act brings in a secular and uniform mandate nationwide. It is clearly stated that where the duration of 
pregnancy does not exceed twelve weeks one registered medical practitioner and where the duration exceeds twelve weeks but not 
twenty weeks, then minimum two registered medical practitioners can terminate the pregnancy if, acting in good faith they are of the 
opinion that if the pregnancy is continued further could endanger the life of the woman or could cause grave injury to her physical or 
mental health; there is a high probability that if the child takes birth would suffer from grave physical or mental abnormalities to 
seriously handicap him. The pregnancy is a result of rape or failure of contraceptive devices used by married woman or her husband, 
the anguish caused to the pregnant woman shall be presumed to constitute a grave injury to the cognitive faculty of the woman. The 
pregnancy could be terminated only with the consent of the pregnant woman and in cases where such woman is a minor or a lunatic 
then on the written consent of her guardian. It is provided that the pregnancy could be terminated only at a hospital which is 
established or maintained by the Government or any other place being approved by the Government for this purpose. Nothing in this 
act to apply where the registered medical practitioner acting in good faith is of the opinion that the termination of the pregnancy is the 
last resort to protect the life of the pregnant woman. 

 
THE MEDICAL TERMINATION OF PREGNANCY (AMENDMENT) ACT, 2002 

The Government brought 'The Medical Termination of Pregnancy (Amendment) Act, 2002' which was enacted to plug the 
loopholes in the MTP Act, 1971. The key points are: 
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1. Decentralization of the approval mechanism by a private place to provide the abortion services to the district by incorporating a 
District level committee. The District level committee is authorised to permit a private place to provide MTP services to widen 
the ambit of MTP service providers for the convenience of the pregnant woman. 

2. The word 'lunatic' is substituted by the words 'mentally ill person'. This change in provision was encouraged to widen the 
horizon of the Act and to include that a "mentally ill person" would include a person who requires a treatment for any mental 
disorder excluding mental retardation. 

3. To ensure the compliance and for the safety of women, stringent penalties were provided by the Act for MTPs being performed 
at unapproved sites or by the untrained medical practitioners. 

 
THE MEDICAL TERMINATION OF PREGNANCY (AMENDMENT) ACT, 2021 

After a long battle and discussions, the Government enacted 'The Medical Termination of Pregnancy (Amendment) Act, 
2021' to plug the loopholes of the existing law relating to Abortion in India.  

 
It is a very small yet progressive amendment. The five points are small in number but liberalises and recognises human rights 

of womanhood in different situations during pregnancy. 
1. Definitions of Medical Board (aa) [to be constituted under section 3(2c)] and Termination of Pregnancy has been inserted (e) [a 

procedure to terminate a pregnancy by using medical or surgical methods]. 
2. The time period has been enhanced to twenty weeks for approval from one medical practitioner and 24 weeks for two medical 

practitioners. In the circumstances where the pregnancy happens due to failure of any contraceptive device used by the woman 
or her partner, the resulting anguish may be presumed as a grave injury to the cognitive faculty of the pregnant woman. 

3. The provisions relating to the length of the pregnancy not to be applied where such termination is necessitated due to the 
diagnosis made by a Medical Board of any substantial foetal abnormalities. 

4. The Medical Board to consist of the following: (a) a Gynaecologist; (b) a Radiologist or Sonologist; (c) a Paediatrician; and (d) 
such other number of members as notified by the State Government or Union territory in the Official Gazette. 

5. To recognize the privacy a provision has been incorporated that no registered medical practitioner shall disclose the particulars 
of the woman who is undergoing the termination under this Act except to any person so authorised by the law for the time 
being in force. In case of contravention of any of the provisions penalty to be imposed with imprisonment up to one year, or 
with fine, or with both. 

 
IMPORTANT JUDGMENTS 
Roe v. Wade (1973 US)has been a  landmark decision contributed by the Supreme Court of United States where it ruled that the US 
Constitution protects the liberty of a pregnant woman to make a choice to have an abortion without excessive restrictions of the 
government and that the Fourteenth Amendment to the U.S. Constitution provided a "right to privacy" that extends a right to choice to 
the pregnant woman to have an abortion or not. But this right was not given absolutely to maintain a balance in protecting prenatal life 
and women's health. The Court gave a three-trimester test for abortion wherein during the first trimester, abortions were absolutely 
allowed; during the second trimester, reasonable health regulations were made; during the third trimester, abortions were restricted to 
the extent of life of woman. 
Planned Parenthood v. Casey (1992 US) the court upheld the right to choose abortion but abandoned trimester to the extent of foetal 
viability and overruled the strict scrutiny standard. 
Suchita Srivastava v. Chandigarh Administration (2009 SC)which held that the reproductive rights include to carry a pregnancy, 
delivery, and subsequently raise the child; and these forms a part of woman’s right to privacy, dignity, and bodily integrity.  
Justice K S Puttaswamy v Union of India (2017 SC)it affirmed privacy as a fundamental right and recognised women's right to 
make reproductive choices. The bench reiterated the findings in Suchita Srivastava v Chandigarh Administration (2009) 
 
EFFICACY & SUGGESTIONS 

There are a number of issues which need to be sighted on: 
 Abortion could be a reason of unwanted relationship or unwanted pregnancy both. To understand it better we must widen the 

horizons to relate with the fact in respect of what all relationships are possible and their legal recognition. Also, a dynamic 
approach creates a need to change the horizons of legal mandates to make them justifiable dynamically and give them an 
authentic state. It is an irrefutable fact that nowadays the young generation are set to be independent and free to choose their 
lifestyle which becomes the reason of early childhood sexual mating resulting in unwanted pregnancies. Live-in-relationships was 
a practice in foreign countries and has been legally recognized in India by the Hon'ble Supreme Court in the famous judgment 
Nand Kumar v. State of Kerala, 2018 and the child taking birth out of such relationship is also been given legal status and rights 
of inheritance. Inference could be drawn that when such relationship and the child have seen the recognition so can be the 
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abortion in such relationships. But, the MTP Act, 1971 and MTP(A) Act, 2002 did not mention "Any Woman" and continued the 
usage of the words "Married Woman" which became the reason of plethora of unhealthy and medically unaided abortions by 
unmarried women. Only after the amendment of 2021 this issue has seen the dawn as it has inserted that any woman with or 
without the consent of her partner may go for abortion on the failure of contraceptive device. 

 Another major concern which remained unaddressed under the MTP Act, 1971 and MTP (A) Act, 2002 was the duration of 12 
weeks and 20 weeks which seemed inadequate. There is a need to understand that any woman undergoing pregnancy who has not 
taken any medical aid in the initial few months needs to have some bodily sensation giving an indication of conception and this 
could vary from body to body some could have them at an early stage while others might get the knowledge of this fact a little 
later. Conventionally, a very common practice to know about conception was the fact that a woman has missed her regular period. 
But now the lifestyle has become a prominent reason of the fact that every other woman is reporting a problem of irregular 
periods and hormonal imbalance. These abnormalities become a reason for unknown and unwanted pregnancies and also lead to 
foetal abnormalities. Nowadays, conception is also a task which raised assisted reproduction technology to see a boom in the 
society. IVF is the most common assisted reproduction technology used for conception. The hormonal imbalance and the artificial 
pregnancies facilitated by the assisted reproduction technology have given rise to foetal abnormalities and a challenging issue is 
that such abnormalities could turn up at any stage of the pregnancy before delivery and not necessarily to happen within 20 weeks 
of pregnancy. This issue got redressed after the amendment of 2021. 

 Another issue was that 'Termination of pregnancy' was not defined and privacy of details to be maintained was not an enacted 
provision under any law. But, the MTP (A) Act, 2021 plugged this loophole.   

 
LOOPHOLES OF THE LEGAL MANDATE 
1. The Issue with the upper limit: The government raised the upper limit for pregnancy to 24 weeks with certain conditions: 

1. There is a danger to the life of the pregnant woman; or 
2. Pregnancy would cause a grave injury to the mental or physical health of the pregnant woman; or 
3. If the child would take birth it would suffer from any serious physical or mental abnormality. 

 
These conditions were welcomed as a progression to the legal mandate relating to Abortion. But these conditions may come out 

to be progressive only on the paper in the situations where the necessity for termination becomes the only rescue to the pregnant 
woman but the medical board, as given an autonomous authority, might not be of the same view and refuse for permitting the 
termination.  

 
2. Restricting the bodily autonomy of a woman: The amendment act of 2021 has still not given an absolute autonomy to the basic 

right of life which covers the ultimate control on one's own body to a woman as she has to take permission from RMPs or the 
courts to terminate the pregnancy. The argument is that to prevent foeticide such rules have been given a place in the act but when 
there is a law penalizing the foeticide for both who is seeking it and for those who are involved in performing it so just a failure 
on the part of executing authorities of that law why the woman has to suffer.It is against the judgment under Justice K S 
Puttaswamy v Union of India (2017 SC) 
 

3. The scientific necessity of the 24-week ceiling: There might be a need for abortions after 24 weeks for the following reasons 
1. Development of any foetal abnormalities after the period of 24-weeks has passed; or 
2. Due to change in circumstances like separation of the partners due to death, divorce, judicial separation, prolonged 

imprisonment or death penalty, etc. 
3. Due to medical abnormality of the pregnant woman at any stage of pregnancy where it is clearly visible that after giving 

birth, she would not be able to take care of the child properly. 
 

4. Reduced access to termination facilities: Pregnant women may be reluctant in approaching the termination facilities due to a 
fear of judgment from medical practitioners and the maintaining of privacy. 
 

5. The conception is a gender-neutral subject as now, with the help of assisted reproduction technology a transgender can also 
conceive. So, the termination of pregnancy is also a gender-neutral subject and is not to be discussed with respect to women 
alone. This issue still remains unaddressed. 
 

The Legislature should reconsider the MTP Bill in a rational manner for women’s development. 
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EPILOGUE 

"Every person has the right to have his life respected. This right shall be protected by law and, in general, 
fromthe moment of conception. No one shall be arbitrarilydeprived of his life." 

          American Convention on Human Rights 
 

Reproductive rights are the basic Human rights which are inalienable. The autonomy on one's body cannot be restricted 
unless is of a grave damage to the person and the society. It is a Woman who is expected to carry a baby inside her body for usually a 
period of nine months which though is a very natural and common process but in reality, a very challenging task for the woman since 
the body undergoes a lot of changes during pregnancy and delivery and even thereafter. Therefore, it has to be the prerogative of the 
woman who has to bear immense challenges physically to decide whether to pursue the pregnancy or not. The legal mandates have 
seen progression over the years in respect to Abortion rights but still there is a lot of scope of improvisation to recognise a better title 
of Right to live with dignity to the women who has to undergo the pregnancy. The Medical Termination of Pregnancy (Amendment) 
Act, 2021 has redressed various issues. But it still restricts the rights of women to abort a child. The autonomy lies with the Medical 
Board to approve the abortion. To secure the crimes happening under the gamut of abortion approvals viz. female foeticide, etc the 
autonomy per se cannot be taken away from the women to choose their reproductive rights. The Government and NGO's need to make 
an effort towards promoting the awareness regarding contraceptive devices, abortion facilities and the legal mandates so that every 
subject becomes aware and takes effective measures at the right time. The Legislature and the Judiciary are in a need to consider the 
issues and recommend a redressal mechanism to bring the status at par of the basic Right to Body of a Woman with stringent 
penalizing provisions to curb the criminal activities happening under the garb of abortion.  
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