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Abstract 

A citizen's right to privacy has been declared a fundamental right under Article 21 of the Indian Constitution and it has 
become an essential component of Right to life and Personal liberty. The paper examines how privacy has evolved throughout history, 
from prehistoric times to the Puttaswamy judgement... The paper also looks at the various judicial interpretations and innovative 
works of various scholars to accomplish this project. It also cautions about the potential dangers that modern technologies can pose, as 
well as the need for a legal framework to address such data breach. 
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Introduction 

The right to privacy became a topic of tabloidwhen American whistleblower Edward Snowden revealed that the US 
government was mass-surveilling its own people. They were keeping track of phone calls, Internet history, and a slew of other 
computer-related Meta details. Following this revelation, there was a heated debate in the United States over the right to privacy. In 
India the Right to privacy is not explicitly stated in the Constitution. It appears that the framers of our Constitution considered 
incorporating a right to privacy in the Constitution, but chose to keep it out of the final draft for reasons that were not entirely evident 
from the official transcripts. 
According to Black’s Law Dictionary ‘right to be let alone’, “the right of a person to be free from any unwarranted publicity, the right 
to live without any unwarranted interference by the public in matters with which the public is not necessarily concerned”. The quest of 
privacy is an inherent instinct of all human beings. In reality it is a natural need of an individual to create his/ her own identity. The 
concept of privacy encompasses a wide range of prospects like non-disclosure of information, sexual affairs, corporate secrets and 
non-observance by others. Privacy is the antithesis of being public. If one’s neighbour peeps into his house from outside then it would 
also constitute a breach of his privacy. Thus, privacy is a state of isolation and separation from others. 
 

The concept of privacy dates back to the times of our two Indian epics namely The Mahabharata and the Ramayana. Kautilya 
in his Arthrashasthra has laid down a detailed procedure for consulting ministers so as to ward off the possibility of leakage or 
divulgence of the state policies in the state craft. Though Kautilya did not deal with the issue of individual privacy, however he laid 
down the foundations for secrecy to be maintained by the state which later on gave rise to the concept of individual privacy at the 
behest of invasion by the state in the life of individual. 

 
International Concepts Related to Right to Privacy 

Article 12 of universal declaration of Human rights (1948): it provides that no person can be subjected to any arbitrary 
interference with his privacy, family, home or a person can make any efforts to attack his reputation or honour. It also provides that 
every person has a right to protection against any such kind of hindrance or attacks. Article 17 of International Covenant on Civil and 
Political Rights: India is a party to this covenant and its states that no person can be subjected to any interference or hindrance with his 
privacy, family or home and he cannot be subject to any unlawful attacks on his honour or reputation. Article 8 of European 
Convention on Human Rights: it states that “Everyone has the right to respect for his private and family life, his home and there 
should not be any interference or hindrance by a public authority except in accordance with law. Such right can be curtailed only in 
interests of national security, public safety or economic status of the country or for the protection of rights and freedom of other 
individuals”.  

 
Our country is a signatory to the UDHR convention in which the right to privacy is a part of the convention and all the state 

parties must abide by it. Our state agencies are well equipped with powerful surveillance systems, the personal data of its citizen are 
prone to be misused by the political and administrative or other groups. Hence the concept of privacy is considered as an inalienable 
and inseparable right. 

 
 
 



 

  

 
Cover Page 

 

ISSN:2277-7881; IMPACT FACTOR :7.816(2021); IC VALUE:5.16; ISI VALUE:2.286 
Peer Reviewed and Refereed Journal: VOLUME:10, ISSUE:5(1), May:2021 

Online Copy of Article Publication Available: www.ijmer.in 
Digital certificate of publication:http://ijmer.in/pdf/e-Certificate%20of%20Publication-IJMER.pdf 

DOI: http://ijmer.in.doi./2021/10.05.61 
Scopus Review ID: A2B96D3ACF3FEA2A 

Article Received: 10th May- Publication Date:30th May 2021 

 

 
2 

 

The Concept of Right to Privacy in India under Constitution of India 
There are several customary rules prevailing in India which protects the privacy interest of the individual. The framers of 

constitution of India secured an elaborated scheme of protection of individual liberties under the heading of fundamental right. 
A.21 of Indian Constitution has been playing a major role in the safeguard of privacy and made effective by judicial activism. “No 
person shall be deprived of his life or personal liberty except according to the procedure established by law”. (Pandey, Constitution 
Law of India 224) 
 
Privacy connected to the rights of the Individual 

 Right to Privacy as a fundamental right was first considered by Supreme Court in the case of MP Sharma v Sathish 
Chandra wherein the warrant issued for search and seizure under 94 and 96(1) of the code of criminal procedure code was 
challenged. The Hon’ble Supreme Court has held that the power of search and seizure was not in contravention of any constitutional 
provision and further the court refrained from giving recognition to privacy as a fundamental right. 

 
In Surgith Singh v Kanwaljith Kaur the Punjab and Haryana court has held that allowing medical examination of women 

for her virginity amounts to violation of A.21 of the constitution. 
 
The question of a constitutional right to privacy under A.21 was first varied in Kharak Singh v State of UP. In this case the 

petitioner had been charged with dacoity and subsequently released for want of evidence. Even though he hasn’t been convinced of a 
crime, he was placed under surveillance. As a result, the police constantly visited his home at night, made enquiries into his habits, the 
people he associated with. Kharak Singh challenged the constitutionality of the police regulations arguing the fact that he was being 
shadowed in this manner is a violation of personal liberty. 

 
Justice Subha Rao expresses the opinion that. The sort of surveillance being composed on Kharak Singh was a violation of the 

right to freedom of movement which is put under 19 (1) (d). But the majority of judges hold that it is not an infringement of a 
fundamental right guaranteed by Part III.  

 
A quarter of a century after the Constitution came into force, the issue of privacy as a fundamental right once again surfaced. 

In Govind v State ofMadhya Pradesh, the constitutionality of the Madhya Pradesh Police Regulations was challenged on the 
grounds that domiciliary visits, monitoring of movements and home picketing were a violation of fundamental right to free movement 
under Article 19(1) (d) and the right to life and liberty under Article 21. Govind was a convicted criminal who had been put under 
surveillance solely due to his criminal record. 

 
Justice Mathew’s opinion made reference to the US decision in Wolf v Colorado, pointing out that the importance of 

safeguarding the right to personal privacy against arbitrary intrusion by the police should be applicable to an Indian home as it is an 
American one. Once the Govind case clearly articulated a right to privacy implicit in the fundamental rights, a number of subsequent 
cases elaborated on this principle. Over the next forty years, these cases touched upon a wide variety of subjects, ranging from the 
rights of the press to medical privacy. In every one of them, the judges relied on the decisions in these three foundational cases - and 
particularly on the conclusion arrived at in Govind. 

 
Similarly in Smt. Selvi and others v state of Karnataka, Supreme court held that the use of narcoanalysis, brain mapping 

and polygraph tests on accused suspects and witnesses without their consent, unconstitutional and violation of the right to privacy. 
 
One of the most sensitive areas of personal privacy in sexual preference. There has always been some amount of social 

stigma associated with the LGBTQ community that forced them around the world to remain on the peripherals of society, they have 
had to deal with the constant threat of criminal prosecution under the provision of S.377 of Indian Penal Code (IPC) which implies 
that consensual between homosexual adults is an unnatural criminal offence. 

 
The Naz foundation which turned out to be a landmark case challenged the constitutional validity of S.377 of IPC, 

contending that it violated the Right to Privacy and human dignity of Homosexuals. The Honourable Supreme Court held that the 
rights of LGBTQ are the real rights founded on sound constitutional doctrine. They inhere in their right to life. They dwell in privacy 
and dignity. They constitute the essence of liberty and freedom. Sexual orientation is an essential component of identity. Equal 
protection demands protection of identity of every individual without discrimination. Later this ruling was struck down in 
Sureshkumarkoushalv Naz Foundation. 
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Right to Privacy as a Fundamental Right 
The fight to consider Right to Privacy as a Fundamental right within the ambit of A.21 came to an end by the decision given 

in PuttaSwamy v Union of India. 
The trigger is the government’s implementation of the Aadhar scheme, which collects personal information and biometrics to 

identify beneficiaries for government welfare programs... A bunch of petitions was filed in the Supreme Court in 2015 terming Aadhar 
a breach of Privacy. The petitioners stated that nearly ninety percent of the population with Aadhar were concerned about the project’s 
privacy implications and the authorities should be barred from collecting biometric data and circulating them to third party entities for 
commercial purpose. The government represented Advocate general assured the court that the Union of India did not share any 
personal information of an Aadhar card holder with any other person and that Aadhar was extremely beneficial in that it facilitates 
enormous social benefit schemes such as public distribution of food and kerosene as well as subsidies in the distribution of LPG. He 
also clarified that Aadhar enrolment would only take place with the consent of individual concern... 
 

The government countered that the right to privacy of an ‘elite few’ is subordinate to the right of the masses to lead a 
dignified life in a developer’s world. They reasoned that collecting and using citizen’s personal data for Aadhar benefits millions of 
poor people. However, petitioners argued that the recognition of privacy as a fundamental freedom is an essential deterrent against 
intrusion into one’s personal space. 

 
The nine judges, headed by the Chief justice of India J.S. Khehar, for the first time engaged in an intense debate on whether 

or not privacy is a fundamental right under the constitution with legal experts and eminent lawyers. Simultaneously, the judges and the 
legal community are vexed by the amorphous nature of privacy. The Supreme Court expressed their concern about the possibility of 
personal information falling into the possession of private players and service providers. On 24 August 2017, the nine- judge bench 
delivered a decision that cumulatively ran into 547 pages and contained six separate concurring opinions. It is the most expansive and 
deeply deliberated discussion on privacy law in the history of Indian jurisprudence, covering a wide range of topics well beyond its 
original scope. The primary opinion was written by Justice D.Y Chandrachud. He went through the entire history of Indian privacy 
jurisprudence, listing all the cases over the years that had addressed the issue, establishing clearly that the doctrinal foundation of 
Indian privacy jurisprudence was derived from the trinity of the M.P Sharma, Kharak Singh and Govind cases. In one way or another, 
all subsequent cases were based on the decisions in these three, and the uncertainty that currently existed derived from the 
inconsistencies between those judgements. “If we were to have any hope of placing Indian Privacy jurisprudence back on firm footing, 
it would have to be by reconciling these three cases”. (Mathan, privacy 150) 

 
 Armed with this reasoning, Justice Chandrachud proceeded to overrule the decisions in M.P. Sharma and Kharak Singh, to 

the extent that both of them held that the right to privacy was not a right guaranteed by the Indian Constitution. He stated that: Privacy 
is a constitutionally protected right which emerges primarily from the guarantee of life and personal liberty in Article 21 of the 
Constitution. In addition to the other aspects of equality and integrity recognized and guaranteed by the fundamental rights, elements 
of privacy exist in a variety of circumstances. The right to privacy is not an unfettered or absolute right. To the extent that the notion 
of a fundamental right to privacy is derived from the Right to Life and liberty under Article 21 of the Constitution, any invasion of 
privacy could be justified by a law that stipulates a procedure that is fair, just and reasonable. And so, Justice Chandrachud laid down 
a three-fold test, based on which any law attempts to encroach upon the right to privacy must be tested: 
(i) Legality, which postulated the existence of law; 
(ii) Need, defined in terms of legitimate state aim; and 
(iii) Proportionality, which ensures a rational nexus between the projects and the means adopted to achieve them. 

 
 It is the test that the unique identity project will have to pass if it is to remain valid and, perhaps more importantly, it is what 

the government will have to keep in mind as it extends the reach and scope of Aadhar’s applications. The court also pointed out the 
need put in place a “comprehensive personal data security mechanism.” in this digital age. 

 
Thus, the ancient anomaly in jurisprudence pertaining to Right to Privacy was put to rest in Puttaswamy judgement and it 

paved way to future landmark decisions notably in Navtejsingjohar vUnion of India where court decriminalises S.377. The Court 
reasoned that discrimination based on sexual orientation was violative of the right to equality, that criminalizing consensual sex 
between adults in private was violative of the Right to privacy. Similarly in the case of Joseph Shine v Union of India the court 
decriminalise S.497 pertaining to Adultery. Recently in Shafinjahan case the court laid the ruling from Puttaswamy to hold that a 
person’s right to marry also come under Right to Privacy under A.21. 
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Maintaining Right to privacy in the Digital age 
The current emphasis on the right to privacy is focused on certain modern digital realities. Personal spaces and protection that 

were formerly provided solely by physical separation are no longer available. Maintaining the privacy over the Internet, social media, 
and other online service is becoming increasingly difficult day by day as hackers devise new and more effective strategies to steal the 
valuable personal data of the users. Individuals are at risk that the data that has been collected about them will be used by social 
networks and search engines and other service providers. For instance,State’s response to pandemic have been predicated on an 
invasive use of technology that seeks to utilize one’s personal health data such as Arogyasetu. The measures deployed sounds 
reasonable, but the medium used in implementing the programme overlook important concerns relating to right to human dignity and 
privacy. The concerns revolve around lack of transparency and accountability. It is framed as a necessary technological invasion in to 
personal privacy to achieve a larger social purpose. The unintended consequence of blindly adopting modern data techniques could be 
devastating to both individual and society. It is here a new balance needs to be struck. When implementing new technologies, one 
needs to ensure that the ends of governance and societal benefit are achieved without the human and social cost.  

 
 A new draft of the Personal Data Protection Bill has been launched by the Government of India. (PDP Bill 2019). According 
to the draft Bill, such sensitive personal data can only be accessed with the person's express consent, which must be informed, direct, 
and precise, as specified by the Bill. Hopefully, this would be a game-changing piece of legislation that gives people back their power 
and influence in the modern age. 
 
Conclusion 

Thus,right to privacy as a fundamental right within the ambit of A.21 which was going for a long time has come to an end 
with the Puttaswamy’s verdict. The court upholds the Right to dignity, autonomy and free choice of the individuals as a person. Even 
though this concept of Aadhar and issuance of Aadhar has provided so many benefits and has saved precious time of an individual by 
making an instant transaction, the Aadhar scheme and Arogyasetu violates the individual’s privacy and also it can be treated as a 
national hazard since any one can gain access to our personal benefits through a data breach. However, in the digital age one shouldn’t 
forget the enormous benefit of these powerful technologies in health care and various other enterprises.  In criminal trial, latest 
scientific techniques can be used to extract information from the accused or the witness or the suspect without violating their right to 
privacy. Thus, we have to take full advantage of these modern technologies without eroding our personal privacy. 
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