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A REFORMATIVE APPROACH TO PROTECTING THE RIGHTS OF THE PRISONERS IN THE JAILS 
 

Shubham Kumar 
Lloyd Law College 

Greater Noida, Uttar Pradesh, India 
 
Abstract 

This is an issue on which people do not discuss much. The condition of jails in India is a matter of concern. It is very 
unfortunate that in our country undertrial criminals are kept like animals and they are treated very harshly. There are many problems 
in the jail crowd like, long term imprisonment of poor prisoners, harsh treatment, non-payment of bail in time, etc., which attracts 
everyone's attention. If seen, the basic rights of an undertrial or convicted prisoner also remain in the jail and according to the law, 
their rights cannot be curbed. He must have the right to get basic resources like food, water, clothes and, medicines if needed. 

According to the law, no person can be considered guilty unless the court’s final decision. Whenever a charge has been made 
against a person, he becomes an undertrial accused and when the case of that person comes before the court, then he has the 
constitutional right to get a chance to defend himself. There are many laws of India in which the rights of prisoners are mentioned and 
these laws protect them. In this paper, we will mainly focus on the legal provision under various laws such as The Indian Constitution, 
1950, Indian Penal Code, 1860, Criminal Procedure Code, 1973 and other Regional Laws that protect undertrial prisoners. The 
overview of the paper is described as, an Introduction, History and Evolution of Prisoner’s Rights, including International Human 
Rights, then we will discuss various provisions under various Acts regarding the protection of prisoner’s rights. Further, we will 
discuss the role of the Judiciary and various reformative measures that protecting the Rights of Prisoners. At last, this paper ends with 
a conclusion and suggestions. 
 
Keywords: Prisoner’s Right, Imprisonment, Prisoner, Prisoner Protection, Accused Right, Undertrial. 
 
RESEARCH OBJECTIVES 

The main objective of this paper is an in-depth study of the Rights of Under Trial Prisoners under various Laws. This paper 
also will discuss the History and Evolution of Prisoner’s Rights, including International Human Rights, and various provisions under 
various Acts regarding the protection of prisoner’s rights. It will also bring light on the role of the Judiciary and reformative measures 
that protect the Rights of Prisoners.  
 
STATEMENT OF PROBLEM 

The statement of the problem in this paper is always relevant to our Criminal Justice System as it is an important part of state 
administration and governance. It has been from many past years the prisoners are miss treated as well as ill-treated. Most of the time 
under trial prisoners don’t know their basic rights. To find the necessary solutions and bring the reformative measure in the protection 
of Rights of under trial accused, there should be a study on Rights of under trial accused under various laws is required.  
 
RESEARCH QUESTIONS 

1. What are the laws regarding the protection of the Undertrial Accused or Right of the Accused person? 
2. What are various provisions available in the protection of the Undertrial Accused? 
3. What are reformative measures in the protection of the Rights of the undertrial accused? 
4. How did the Judiciary protect the Undertrial prisoners and what are its significant role? 

  
HYPOTHESIS 
On the basis Research Objective and Research Question, the following hypothesis has been drawn for conducting the study: 

The Justice system in India is a very vast, starts with the police stations to apex courts have various stages. Many times, the 
court took more time in the decision due to improper and non-availability of evidence. Sometimes due to a lack of investigation by a 
police official, the prisoner has to suffer. Overcrowded prisons, long detention of undertrials, unsatisfactory living conditions and 
allegations of apathetic and even inhuman treatment by prison staff are some unignorable problem, that adversely affects the condition 
of prisons including staffing, facilities and management, resulting in adverse effects on the mental and physical condition of the 
prisoners. In these situation Right of the Accused person get violated.  
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RESEARCH METHODOLOGY  
Generally, there are two methods of research, which is a doctrinal and non-doctrinal method of doing and conducting 

research on any topic. The doctrinal method is mainly to emphasize researching by analysing and finding research materials available 
in books, it is mainly dependent on secondary sources of data. Whereas non-doctrinal research is dependent on a primary source of 
data. 

 
Thus, in this research, we have followed the Doctrinal method, so that we collected data from secondary sources such as 

news articles, government websites, magazines, etc. 
 
METHOD OF CITATION 
The Bluebook (20th ed.) citation format for footnoting has been followed in this paper. 
 
1. INTRODUCTION 

In our country, common people have declared person as criminals even before the decision of the court without knowing the legal 
perspective. Lakhs of undertrials are in jails and they sometimes die due to unspeakable tortures, even though they have been given 
rights in the judicial system, but no one is there to listen to them. However, these rights are constantly violated in the form of prison 
troubles, including custodial deaths, physical violence/torture, degrading treatment, custodial rape, poor quality of food, lack of water 
supply, poor health system support, including not producing prisoners before the court at the time. Courts, prolonged injustice, forced 
labour and other problems observed by the apex court have led to judicial activism. The time that has passed during this period does 
not come back and neither does the government give any special benefits. After this the social system of that person becomes tainted. 
Prisons and jails are a state subject in India, which means that their administration and control falls under the perspective of the state 
governments, who are at liberty to make rules and regulations. Over the years, several prison model manuals, committees and 
guidelines have been created, but structural changes to prisons remain largely insignificant due to a lack of consensus among political 
fora. According to Article 11 of the Universal Declaration of Human Rights, 1948, a person charged with a penal offence has the right 
to be presumed innocent until he or she is proved guilty according to the law in the public trial as necessary for defence. 

 
2. CURRENT STATUS OF PRISONERS IN INDIA 

Some of the significant problems of the Indian judicial system related to prisoner’s trial are overcrowded prisons, long detention 
of undertrials, unsatisfactory living conditions, allegations of apathetic, lack of adequate opportunities for prisoners to communicate 
with counsels and family, poor sanitary conditions, unavailability of adequate food, sexual abuse and improper clothing and even 
inhuman treatment by prison staff have repeatedly attracted the attention of critics. This adversely affects the condition of prisons 
including staffing, facilities and management, resulting in adverse effects on the mental and physical condition of the undertrial 
prisoners.1 

 
In the case Rama Murthy v State of Karnataka 1996, the bench of Justice: Kuldip Singh, B.L. Hansaria, and S.B. Majmudar, 

have identified the nine issues concerning with prisoners are: 
(i) Delay in trial 
(ii) Ill-treatment and torture of prisoners 
(iii) Over Crowding in jails 
(iv) Improper communication 
(v) Ignorance of Health and Hygiene 
(vi) Unhealthy food and inadequate clothing 
(vii) Lack in Jail visit and streamlining 
(viii) Prison vices  
(ix) Open environment administration of prisons. 

 
In recent data, according to 2019 NCRB data, in India, there are 1,350 prisons in which the actual capacity of prisons is 

4,03,739 but the number of Prisoners at the end of the year is 4,78,600, which shows that there have more prisoners than capacity. 
Apart from that, there was a total of (4,78,600) prisoners as of 31st December 2019 were confined in various jails across the country. 
The number of Convicts, Undertrial inmates and Detenues were reported as 1,44,125, 3,30,487 and 3,223 respectively at the end of 
2019. Among the 3,30,487 undertrial prisoners, the highest number of undertrial prisoners was lodged in District Jails (50.5%, 

 
1 RPS Teji, Additional District & Sessions Judge, The Prison, Object and Reforms, DELHI DISTRICT COURT (June 16, 2021, 02:05 PM), 
https://delhidistrictcourts.nic.in/ejournals/RPS%20TEJI%20-%20PRISON%20OBJECT%20REFORMS.pdf 
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1,66,917 undertrials) followed by Central Jails (36.7%, 1,21,342 undertrials) and Sub Jails (10.6%, 35,059 undertrials) as on 31st 
December, 2019. In state-wise Uttar Pradesh has reported the maximum number of undertrials (22.2%, 73,418 undertrials) in the 
country followed by Bihar (9.5%, 31,275 undertrials) and Maharashtra (8.3%, 27,557 undertrials) at the end of 2019.2 
 
3. HISTORY AND EVOLUTION OF PRISONER’S RIGHTS 
 
3.1 Indian Society 

In the earlier time, the wrongdoer was produced before the King for justice. King has only right and presumed as the only court 
who give judgement whether he did wrong or right. Sometimes the king is advised by a group of advisors and ministry. Manusmriti 
was called the first book of crime, punishment and justice, but this has not described equal treatment for all, punishment is given based 
on caste and varna system. After the emergence of Mughal in India, very few changes have come, generally, Mughal Kings doesn’t 
want to interfere with Hindu traditional law. The concept of jail i.e., Karaghar was part of both Hindu and Mughal King 
administrations. At that time punishment of the offender was very harsh, but still, food and water were provided to them. If the nature 
of the offence is so heinous crime no humane treatment has been given. But after British rule things getting change, after took 
complete administration, they introduce many reforms and also started to interfere with Hindu and Muslim culture. The practice of 
Sati and Johar, a kind of traditional punishment were given to women ended under British administration. At that time, there were 143 
civil jails, 75 criminal jails and 68 mixed jails.3 

 
The idea of prisoner reform originated by TB Macaulay in 1835, a committee called Prison Discipline Committee was set up on 

based on this committee report a Central Prisons were established.4 In 1894, The Prison Act, 1894 was introduced, this is the first Act 
that recognised prisoners Right in India, and it was a very impactful act have various provisions regarding some basic rights of 
Prisoners such as proper accommodation and sanitary condition of the prisoners. And for a health issue, there should be a Medical 
Officer. The officer should have to keep notice of the physical and mental condition of the prisoners. Moreover, there should be a 
separate compartment for male and female prisoners and also nature of crime civil and criminal. 

The following are important statutes that had been regulated and operation of prisons for a long in the country: 
(i) The Indian Penal Code, 1860. 
(ii) The Prisons Act, 1894. 
(iii) The Prisoners Act, 1900. 
(iv) The Identification of Prisoners Act, 1920. 
(v) The Constitution of India, 1950 
(vi) The Transfer of Prisoners Act, 1950. 
(vii) The Representation of People Act, 1951. 
(viii) The Prisoners (Attendance in Courts) Act, 1955. 
(ix) The Probation of Offenders Act, 1958. 
(x) The Code of Criminal Procedure, 1973. 
(xi) The Mental Health Act, 1987. 
(xii) The Juvenile Justice (Care & Protection) Act, 2000. 
(xiii) The Repatriation of Prisoners Act, 2003. 
(xiv) Model Prison Manual (2016). 

 
This idea of protecting prisoners and suggesting prisoners reform is not limited to Act and Statutes only, there were many 

committees and commissions has been established in Non-Independent India. The first committee is known as the Prison Discipline 
Committee that suggested increasing the rigorous treatment while rejecting human needs and reformative measures of prisoners. 
Further, in 1864, the second Commission of inquiry gave a similar suggestion as to the earlier committee, including the 
recommendation for prisoner’s health and medical, improvement in diet, living, and clothing. The fourth jail commission was 
established in 1888, which suggested for prison bill and it became the law in 1894. The main focus of this Act was related to jail 

 
2 Prison Statistics India-2019, NCRB (June 17, 2021, 02:15 PM), https://ncrb.gov.in/sites/default/files/PSI-2019-27-08-2020.pdf 
3 Historical Evolution of Prison System in India, WORLD WIDE JOURNAL (June 18, 2021, 03:25 PM), https://www.worldwidejournals.com/indian-
journal-of-applied-research-(IJAR)/recent_issues_pdf/2014/May/May_2014_1492766439__86.pdf 
4 DR. LP RAJU, Prisons in India: An overview of reforms and current situation, RAJASTHAN GOVERNMENT (June 18, 2021, 02:40 PM), 
https://home.rajasthan.gov.in/content/dam/pdf/StaffCorner/Training-Material/Useful-Presentations-And-
Videos/Overview%20of%20prisons%20in%20India.pdf 
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offences, criminal management and punishment. Now coming to The Government of India Act, 1935, moved the jail administration 
from the central list to Provincial Government.5  

 
After Independence, there were various committees has been formed, that took over the Prisoners’ Rights and reforms: 

(i) The Pakwasa Committee, 1949 
(ii) The Model Prison Manual 1960 
(iii) The Mulla Committee, 1980 
(iv) The Krishna Iyer Committee, 1987 

 
3.2 Human Right 

According to Human Rights and Prisons (Pocketbook), Adequate food and water should be provided to all criminals from time to 
time. Human rights laws also look at the criminal from the point of view of a human being, no matter how big a crime he has 
committed. Prisoners are not permitted to wear their dirty old clothes; suitable clothes shall be provided by the authority. Further, it 
mentioned the prisoners shall be provided with a separate bed, and proper condition of living, and in any health issue, prisoners should 
be given necessary medical facilities, and have the right to access health services available free of cost.6 
 
3.2.1 Universal Declaration of Human Rights, 1948 

Article 5 of the Universal Declaration of Human Rights, 1948, provide a safeguard against inhuman treatment and 
punishment, it stated that “No one shall be subjected to torture or to cruel, inhuman or degrading treatment 05 or punishment.” Further 
Article 9 mentioned that “No one shall be subjected to arbitrary arrest, detention or exile.” 7 
 
3.2.2 International Covenant on Civil and Political rights 

Article 14 of this statute stated that “All persons shall be equal before the courts and tribunals. In the determination of any 
criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a 
competent, independent and impartial tribunal established by law.” Further subclause (2) says that “Everyone charged with a criminal 
offence shall have the right to be presumed innocent until proved guilty according to law.”8 
 
4. RIGHT OF THE UNDERTRIAL PRISONERS 

In the identification of Prisoners rights, the Indian Judiciary has played a very important role in the protection of Prisoner’s Right, 
through various judgement. Here Judiciary plays his crucial role, as these Rights are recognized by various judgements that ensure the 
security and safety of persons who are in custody and undertrial. 
 
4.1 Right to Free Legal Aid 

Our Indian Constitution safeguarded some important rights of both Undertrial and convicted Prisoner. Article 21 prohibit cruelty, 
inhumane treatment and any kind of violence against any person irrespective of his status. Article 21 of the Constitution and Section 
57 of the Criminal Procedure Code provide a safeguard to the alleged accused to be produced within 24 hours of arrest before the 
court. This right protect and ensure that the police officer cannot keep the person in custody arbitrarily. More elaboration regarding 
Article 21 we will find in the case D.K. Basu v. State of West Bengal9, Supreme Court emphasis on the two basic principles of 
Article 21 that are: 
 

(i) Article 21 of the constitution protected the person and the Right under Article 21 cannot be denied to convicted, detained, 
under trial prisoners and other prisoners in custody, only except the procedure established by law. 

(ii) Article 21 also protect a person who is under investigation or in prison from any kind of inhumane treatment, cruelty and 
degrading treatment. 

 
 

 
5 Prison Reforms in India, PARLIAMENT LIBRARY, (June 19, 2021, 04:00 PM), 
http://parliamentlibraryindia.nic.in/writereaddata/Library/Reference%20Notes/Prison_reforms_in_India.Pdf 
6 Human Rights and Prisons, (June 19, 2021, 05:00 PM), https://www.ohchr.org/documents/publications/training11add3en.pdf 
7 Universal Declaration of Human Rights, 1948 Page 12, UN ORG, (June 19, 2021, 06:40 PM), 
https://www.un.org/en/udhrbook/pdf/udhr_booklet_en_web.pdf 
8 International covenant on Civil and Political rights, UN TREATIES, (June 20, 2021, 04:30 PM), 
https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf 
9 D.K. Basu v. State of W.B., (1997) 1 SCC 416. 
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4.2 Right to Speedy Trial  
This is one of the fundamental rights recognized under the Constitution, it ensures that the trial of alleged prisoners not delay and 

denied. This right was also recognized in Magna Carta but in Indian society, it emerged through a landmark judgement Hussainara 
Khatoon v. Home Secretary, State of Bihar, in which the court held that the Right to Speedy trial is a fundamental right under 
Article 21 of the Constitution and there should be the procedure for legal service for poor people who cannot afford a lawyer. Section 
167 of Cr.P.C. states that the maximum period for submitting the charge sheet in court is 90 days for life imprisonment and the death 
penalty and 60 days for other offences. If the investigation has not been completed Magistrate has to release the accused on bail. 
 
4.3 Right against Solitary Confinement and Handcuffing 

Solitary Confinement cannot be treated every time, this makes prisoners in complete isolation from normal people society. In the 
case, Sunil Batra v. Delhi Administration court held that Solitary Confinement can be imposed on prisoners only in few exceptional 
circumstances. The purpose of handcuffing is to restrain prisoners from escaping but it is not compulsorily and necessary for all times. 
Moreover, Article 20(1) of the Constitution of India, protect the person from ex post facto laws and further Article 20(2) states that no 
person is punished twice for the same offence. Further in the case Kishor Singh v State of Rajasthan10, the court held that Solitary 
confinement and keeping prisoners in jail both are different things. Solidarity confinement is implemented in the rarest case, do not 
impose shackles to take advantage of savings in the rarest of rare cases. 
 
4.4 Right to meet friends and family, and their Consult lawyer. 

Every prisoner has the right to talk with his lawyer and family members. The court recognized this right in the case Dharambir v. 
State of UP11, court also held that if prisoners are working in jails, they must be paid. Meaningful employment should be utilized in 
for of service. To safeguard the right of pregnant women, the court in the case R.D. Upadhyay v. State of A.P and Ors12 court held 
the jail authority must be equipped with basic minimum facility for the care of both child and mother, and as far possible arrange for 
temporary release to made delivery outside the prison. Birth children have to be kept in protective care and allowed to meet their 
mother once in a week. Supreme Court in the case Sheela Barse vs. the State of Maharashtra13 directed against a complaint 
regarding violence with women prisoners in jail that legal assistance on state cost should be provided to all the helpless victims of 
prison. Any prisoner who wants to meet a lawyer regarding any matter or required any legal assistance can meet the layer nominated 
by District Legal Aid Committee. 
  
4.5 Right against Unnecessary Restraint 

Prisoners have the Right against unnecessary restraint. Section 49 of the Criminal Procedure Code stated that “The person 
arrested shall not be subjected to more restraint than is necessary to prevent his escape.”14 Further, Section 50 of the Cr.P.C., stated 
that the person should be informed of ground of arrest before the arrest, it says “Every police officer or other person arresting any 
person without warrant shall forthwith communicate to him full particulars of the offence for which he is arrested or other grounds for 
such arrest and he is entitled to be released on bail and that he may arrange for sureties on his behalf.” 
 
5. REFORMATIVE MEASURES15 

Few main reformative suggestions have been given below. These suggestions are not limited, but suggestions only work if 
implemented by the government. 
 
5.1 Rapid Trial 

The rapid trial has been considered as one of the best ways to reduce the unwanted incidents of overcrowding in jails. In this 
process, the court can hear the long-pending case as a priority. There is also a requirement for Tribunals to conduct a fast trial before 
reaching the matter to court. These tribunals increase the hearing and solving of cases more rapidly.   
 
 
 
 

 
10 Kishor Singh v State of Rajasthan, AIR 1981 SC 625 
11 Dharambir v. State of UP, AIR 1979 SC 159 
12 R.D. Upadhyay v. State of A.P and Ors. AIR 2006 SC 1946 
13 Sheela Barse vs. State of Maharashtra AIR 1983 SC 378 
14 Section 49 in The Code of Criminal Procedure, 1973 
15 Overcrowding of prison, DRISHTI IAS, (June 21, 2021, 02:50 PM), https://www.drishtiias.com/hindi/printpdf/overcrowding-of-prison 
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5.2 Advocates and Prisoner Ratio 
It is mandatory for every 30 prisoners to have at least one lawyer, which is not the case at present.16 The government have to 

ensure the appointment of the more public prosecutor in court so that prisoners can interact with lawyers and discuss their problem. 
All undertrial prisoners have to provide an opportunity to meet and seek legal advice from government lawyers. 
 
5.3 Proper Administration 

According to 2019 NCRB data, the number of unnatural deaths in prisons has increased by 10.74% from 149 in 2018 to 165 
in 2019. Among the 165 unnatural deaths of inmates, 116 inmates have committed suicide, 20 inmates died in accidents, 10 inmates 
were murdered by inmates and 1 inmate died due to assault by outside elements during 2019. For a total of 66 inmate deaths, the cause 
of the death is yet to be known.17 The idea of administration should be broad this is not limited to only take care of jail and the 
administration process of jail, it should be about watching both physical and mental activities of prisoners.   

 
5.4 Favourable Communication 

To feel at ease during their first week in prison, each new prisoner should be granted one free phone call per day with family 
members. During the trial or court proceeding, he has to interact with his family member twice a week. Jail Administration have to 
remember that the undertrial prisoner is delinquent or his guilt hasn’t been proved yet. So, for undertrial prisoners’ idea of Favourable 
Communication is more relevant. Favourable communication is not limited to only undertrial prisoners, but it can be extended to all 
offenders and culprits who were already in jails.  

 
5.5 Undertrial Review Mechanism18 

Review Mechanism for undertrial prisoners is one of the significant ways to monitor the prisoner’s status in jails. In the case 
Bhim Singh vs. Union of India and Ors19, the court focused on section 439A of the Cr.P.C. The main issue before the court is 
regarding the implementation of Section 439A and fast-tracking criminal Court. In this case, the court set up the review Mechanism 
and monitoring that will apply to all states irrespective of available and non-available provisions for review. So, government and 
courts have to set up a review mechanism for monitoring the condition of prisons. Review Mechanism can work under State Legal 
Service Authority (SLSA) and District Legal Service Authority (DLSA) for better administration.   
 
5.6 More Fast-track courts 

Nowadays everyone wants his case to hear by fast-track courts. Petty offences that have been pending for more than five 
years should be dealt with in special fast-track courts. Now after looking data of pending cases, more fast-track court in India has been 
required. Moreover, jurisdictions of fast-track need to extend. 
 
6. CONCLUSION 

For a long time, prisoners have been denied their most basic rights. No criminal can be put in jail unless his guilt is proved before 
the court. Many times, during the investigation, the basic right of the undertrial accused has been violated by the police officers and 
jail authorities. Human Rights says that, no matter how big a crime the offender has committed, but he will be considered a human 
being in front of Human Right Laws. Nowadays basic problems in jails are overcrowded prisons, long detention of undertrials, delay 
in the trial, non-communication with counsels and family at the time, poor sanitary conditions, unavailability of adequate food, sexual 
abuse in prison and improper clothing and even inhuman treatment, tortures, ignorance of health and hygiene, unhealthy food, 
inadequate clothing, and lack in jail administration of prisons.  

 
But whatever the situation as discussed above the basic rights of prisoners such as the right to free legal aid, right to a speedy trial, 

right to silence, right against solitary confinement and Handcuffing, right to meet friends and family, and their Consult lawyer and 
right against unnecessary restraint cannot be violated. Further, the reformative measures are a rapid trial, increase in advocates and 
prisoner ratio, proper administration, favourable Communication, undertrial review Mechanism, More Fast-track courts. as discussed, 
has to be implemented to ensure the right of undertrial prisoners did not get violated. At last, I would say these suggestions and 
recommendations have been implemented only if government take concrete steps. 

 
16 SC Panel Recommendations on Prison Reforms, DRISHTI IAS, (June 22, 2021, 03:00 PM), https://www.drishtiias.com/daily-updates/daily-news-analysis/sc-panel-
recommendations-on-prison-reforms 
17 Prison Statistics India 2019, Page. xix, NATIONAL CRIME RECORDS BUREAU (July 06, 2021, 03:00 PM), https://ncrb.gov.in/sites/default/files/PSI-2019-27-08-
2020.pdf 
18 Undertrial Prisoners and The Criminal Justice System, SCC, HUMAN RIGHTS INITIATIVE, (July 07, 2021, 04:25 PM), 
https://www.humanrightsinitiative.org/download/1457162682Undertrial%20Prisoners%20and%20the%20Criminal%20Justice%20System.pdf 
19 Bhim Singh vs. Union of India and Ors. [W.P. (Criminal.) No. 310/2005] 


